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I. INTRODUCTION

The plaintiff, Randall Duchesneau (“Plaintiff”), a 21-year-old student at

Cornell University (“Cornell”), sustained a serious injury while practicing a

gymnastics move. Plaintiff, a member of Cornell’s student-run gymnastics club,

was practicing “back flips” (a back somersault in the air) on a rectangular

trampoline-type surface called a “Tumbl Trak,” when he “balked” during one of

his flips, failed to complete it, and landed on his head.

After his accident, Plaintiff filed this lawsuit, seeking to blame the

manufacturer of the Tumbl Trak, the Cornell Gymnastics Club, and Cornell itself.

Plaintiff’s theory was that he was a novice who knew nothing about gymnastics or

gymnastics equipment, that he did not know how to do a back flip, that he should

never have been allowed on the Tumbl Trak, and that Cornell should have warned

him and supervised him to prevent his accident.

Discovery and trial revealed very different facts. Plaintiff was an

accomplished athlete who, as a youth gymnast, had been personally selected for

competitive gymnastics training by an Olympic gold medalist. He had undergone

approximately 400 hours of gymnastics training, including daily training on Tumbl

Traks. He performed gymnastic moves over the years as part of complex

breakdancing routines, and had even performed back flips for fun in nightclubs.

The evidence also established that Cornell was not negligent; in fact, Cornell’s
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program met or exceeded the practices at other gymnastics facilities, and at other

universities, across the country.

This trial lasted for more than a month, extending over eighteen trial days.

The jury heard testimony from 29 different witnesses, viewed scores of exhibits,

considered lengthy arguments of counsel, and found that Cornell was not negligent

– exactly the position Cornell vigorously maintained throughout this litigation.

Plaintiff now wants this Court to give him a “second bite at the apple.”

Despite all the rhetoric and bombast, Plaintiff raises a single issue on his

appeal and request for new trial. It involves the trial court’s admission of a

redacted “Waiver and Assumption of Risk” document, defense counsel’s question

to the court upon first introducing the exhibit, the jury’s finding of no negligence,

and the trial court’s subsequent denial of a post-trial motion related to the exhibit

and counsel’s question. Plaintiff’s arguments disregard the Federal Rules of

Evidence, misstate New York law, misrepresent the factual record, and ignore the

fact that even if there had been error (which is denied), it would have been

harmless because it related to an issue the jury never reached. For these reasons,

and because Cornell was entitled to judgment in its favor for three additional

reasons, this Court should affirm the judgment entered on the jury’s verdict in

favor of Cornell.
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II. COUNTER-STATEMENT OF ISSUES ON APPEAL

(A) Did the district court properly exercise its discretion in admitting an

exhibit with portions of a Waiver and Assumption of Risk document signed by

Plaintiff, where that content was plainly relevant to Cornell’s defenses of primary

and implied assumption of the risk, and where it was admissible under the Federal

Rules of Evidence and New York law?

(B) Did the district court properly exercise its discretion in denying

Plaintiff’s motion for a new trial, where Cornell’s counsel’s brief, introductory

reference to the exhibit did not reveal anything improper or prejudicial, had no

logical bearing on jury’s finding that Cornell was not negligent, and there was no

reasonable probability that the complained-of reference could have affected jury’s

verdict three weeks later?

(C) Where Cornell was clearly entitled to judgment in its favor under New

York law for three additional reasons, is there any basis for this Court to award

another trial?
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III. COUNTER-STATEMENT OF THE CASE

This is an appeal from judgment on the jury’s verdict that Cornell was “not

negligent” in this personal injury case. Plaintiff brought this suit in the Eastern

District of Pennsylvania as a result of an accident that occurred when he was a

student at Cornell University in Ithaca, New York. (App. 75a). The original

defendants were Cornell, the Cornell Gymnastics Club (“Gymnastics Club”), and

Tumbl Trak. (Id.). Plaintiff alleged that on October 12, 2006, he was a member of

the Gymnastics Club, was using a piece of gymnastics equipment called a Tumbl

Trak in Cornell’s Teagle Hall Gymnasium, and sustained a paralyzing injury when

he failed to complete a “back flip” maneuver. (App. 77a-78a, ¶¶8, 14). Plaintiff

asserted negligence claims against Cornell and the Gymnastics Club, and

negligence and product liability claims against Tumbl Trak. (App. 79a-87a).

Cornell filed a motion to dismiss for lack of personal jurisdiction, or

alternatively, to transfer the case (DOC #5),1 which the trial court denied. (DOC

#21). While that motion was pending, Plaintiff dismissed his complaint against the

Gymnastics Club (DOC #11), and the case proceeded against Cornell and Tumbl

Trak.

1 “DOC” references are to the document numbers on the District Court
docket beginning at App. 19a.
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Cornell denied any negligence, and raised affirmative defenses under New

York law, including the defenses that Plaintiff’s claims were barred because he had

assumed the risk of his activities as a matter of law, and also because he had signed

a written Waiver and Assumption of Risk. (App. 90a-95a, 100a-101a; see also

Amended Answer, DOC #155, pp. 10-13).

After extensive discovery, Cornell filed motions to determine the applicable

law (DOC #170), and for summary judgment (DOC #171) or partial summary

judgment (DOC #172). The trial court ruled that New York law applied to all

issues (DOC #s 202, 203, 208),2 but denied summary judgment, citing Plaintiff’s

claimed issues of fact. (DOC #230, Memorandum and Order of July 31, 2012).

The case proceeded to a jury trial against Cornell and Tumbl Trak beginning

on September 25, 2012. Plaintiff reached a settlement agreement with Tumbl Trak

before trial started, on terms that were never disclosed (App. 2891a-2895a), and

did not oppose Tumbl Trak’s motion to dismiss at the close of Plaintiff’s case

(App. 4297a-4298a). The court granted the motion (App. 4307a-4309a), and the

case proceeded to verdict against Cornell only.

On October 26, 2012, after over four weeks of trial, the jury returned a

unanimous verdict in favor of Cornell, concluding that Cornell was not negligent.

2 There is no dispute as to the trial court’s choice of law ruling.
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In doing so, it answered only the first question of an eight-question verdict form.

(App. 5476a-5478a, 5485a).

Plaintiff filed a Post-Defense Verdict Motion for Mistrial (App. 1953a), and

a Motion for New Trial (App. 2082a). After briefing and oral argument, the trial

court denied both motions by Memorandum and Orders filed February 20, 2013.

(App. 11a-18a; DOC #s 499 and 500). Plaintiff then filed this appeal. (App. 1a).

IV. COUNTER-STATEMENT OF FACTS

When Plaintiff filed this lawsuit, he alleged that he was injured on the

Tumbl Trak because he “did not have any background and/or foundational

knowledge regarding the purpose of a Tumbl Trak and/or the proper technique

required to safely use the Tumbl Trak.” (App. 77a, ¶11). He alleged that Cornell’s

gymnasium, and its Tumbl Trak, were “inherently dangerous” and that Cornell was

negligent because it should have provided him with instruction, training, warnings,

supervision, a harness, spotting, and screening. (App. 80a-81a).

The evidence at trial established that Plaintiff’s allegations were not true,

that Plaintiff – while sympathetic – was not credible, that Cornell’s conduct met

and exceeded all applicable standards of care, and that Plaintiff’s accident was not

related to anything Cornell allegedly did or did not do.
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Plaintiff’s Background and Experience

Plaintiff portrayed himself as an inexperienced breakdancer who, before

coming to Cornell in 2005, had never attempted a back flip and who had never

been on a Tumbl Trak. (App. 4156a, 4254a-4255a). In fact, the testimony

established that Plaintiff was an accomplished athlete, an experienced gymnast,

and had been trained at an elite gymnastics camp during his youth. That camp was

operated by Tim Daggett, a 13-time All-American, NCAA champion, 1984

Olympic Gold Medalist and NBC Sports Analyst. (App. 4320a-4321a, 4324a-

4325a, 4333a; 4631a).

Mr. Daggett himself was Plaintiff’s coach and gymnastics instructor. (App.

4631a). Mr. Daggett testified that he recognized Plaintiff as a student with “a

tremendous amount of aptitude” and maturity, and personally offered Plaintiff a

position on Mr. Daggett’s select pre-team gymnastics program. (App. 4351a-

4353a). Plaintiff received over 400 hours of gymnastics training, over several

years, from Mr. Daggett personally and his staff. (App. 4631a, 4634a). Plaintiff

was taught a progression of gymnastics skills including the “basic” back flip.3

3 A “back flip” (also called a “back salto,” “back tuck” or “back
somersault”) involves jumping in the air, tucking the body, rotating around
backwards, and landing on one’s feet. (App. 3001a, 4355a-4356a, 4975a-4976a;
Exhibit C-89A (video). Plaintiff’s attorney told the jury in his opening remarks that
this was “a beginning maneuver” and “one of the very first things you learn in the
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(App. 4632a-4633a, 4381a). Plaintiff performed unassisted back flips in his floor

exercise routine and as dismounts from the rings. (App. 4364a-4365a). Plaintiff

was also trained on a Tumbl Trak, and used one at nearly every practice. (App.

4381a-4382a; 4633a-4634a).

Plaintiff performed tumbling skills in high school (App. 5078a), and in

particular, he continued to do unassisted back flips. For example, Plaintiff’s best

friend, Chris Hedlund, testified that Plaintiff even performed back flips on

nightclub dance floors in 2003, and when Plaintiff visited Hedlund as a college

freshman in 2004. (App. 4764a; 6254a, 6301a, 6308, 6310a-6315a, 6317a-6320a).

Cornell’s Independent Student Organization Model

Dr. Susan H. Murphy, Cornell’s Vice-President for Student and Academic

Services, testified at trial. (App. 4837a). Dr. Murphy, with Cornell since 1978,

explained that at Cornell, “life outside the classroom is very much a part of the

learning lab as life inside the class room” and activities outside the classroom

foster educational and life-enhancing skills. (App. 4843a-4844a). Sports activities

at Cornell ranged from an informal, unstructured “open recreation program” (App.

4845a) to thirty-six Division IAA varsity teams. (App. 4850a). For students

interested in instruction, Cornell offered physical education classes in a wide

variety of sports activities, including gymnastics (App. 4846a-4848a). Students

gymnastics world.” (App. 2281a, 4965a). Plaintiff’s gymnastics expert agreed.
(App. 3054a).
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could also participate in intramural sports (App. 4848a), or, if they did not want to

commit to a varsity sports program but wanted “a little more than the intramural

experience,” could participate in a club sport. (App. 4851a).

Club sports are part of Cornell’s Independent Student Organization (“ISO”)

program, adopted in the mid-1990s. (App. 4852a-4853a). The program is student-

run, self-governing and student-funded.4 The clubs are not supervised or run by the

University, and are completely voluntary. (App. 4853a-4854a). In 2006-2007,

there were an estimated 700-800 ISOs at Cornell (App. 4854a). That number

included 81 recognized club sports organizations (App. 4862a, 5704a), one of

which was the Gymnastics Club. (App. 5314a-5315a, 5661a).

To achieve that status, the Gymnastics Club was required to register and

submit supporting documents, including a Contract for Independent Organizations,

4 The jury was not permitted to see the ISO Agreement, which specified
that each ISO is an unincorporated association under New York law, “exists and
operates independently of the University” and “is independent and manages its
own affairs.” See, e.g., DOC #259-5, pp. 2-3. It may obtain “certain benefits” from
the University, but those benefits “should not be misinterpreted as meaning that
these organizations are part of or controlled by the University, that the University
is responsible for the organizations’ contracts or other acts or omissions or that the
University approves of the organizations’ goals or activities.” Id. at p. 2. An ISO
must identify an advisor “to provide guidance and advice to the ISO in planning
and conducting its activities,” but advisors “are not responsible for managing or
supervising the ISO’s activities or affairs.” Id. at p. 3. One of the “benefits” to a
registered, approved ISO was a group insurance program. Id. at 4. Under that
program, Plaintiff (as a member of the Gymnastics Club injured during a practice
session), was paid a no-fault $3,000,000 catastrophic cash benefit and was entitled
to a $5,000,000 catastrophic excess medical benefit. (App. 5315a, 5337a; DOC #s
295 (p. 7), 346 (p. 5), 440 (pp. 2-4)). The jury was not told about those payments.
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a constitution and by-laws, the names of its elected officers and its voluntary

faculty advisor, and a Sports Addendum. (App. 4855a, 4858a-4858a, 4863a,

5315a, 5703a). The Sports Addendum acknowledges that Cornell will provide

regular practice times and facilities for each sport (App. 4863a-4864a), and

mandates that the Club’s members complete a Waiver and Assumption of Risk

document, acknowledging the inherent risks of the sport, before being allowed to

participate. (App. 4864a, 4891a-4894a). Officers of the Gymnastics Club required

each student to complete the Waiver before being allowed to participate in Club

activities. (App. 4892a-4895a, 4910a).

Even Plaintiff’s expert conceded that such documents are the “industry

standard” for a gymnastics facility. (App. 2993a-2994a; 3056a) (“I think every

university [uses a sports club participation document]”); (4969a-4970a)(“every …

private gymnastic club in the United States require their participants to sign a

document like this.”)). The purpose of the document is “to inform the students of

inherent risk of the sport they’re undertaking; the students “acknowledge that they

have an understanding and then they sign it.” (App. 4892a). (App. 4891a-4893a).

Plaintiff and the Gymnastics Club

Plaintiff was a member of two ISOs after transferring to Cornell. He joined

the Absolute Zero Breakdancing Club, and was also “interested in becoming

involved in the Cornell Gymnastics Club,” so he investigated the Club by watching
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a practice in Teagle Hall Gymnasium. He decided to join in March, 2006. (App.

4262a-4263a). In compliance with the above policies, Gymnastics Club officers

required Plaintiff to fill out and sign a Waiver and Assumption of Risk document

(hereinafter “Document”) before he was allowed to use Teagle Hall Gymnasium.

(App. 4263a-4266a, 4080a (redacted), 5709a (unredacted)). He never told anyone

that he did not understand the Document. (App. 5313a).5 After becoming a Club

member, Plaintiff chose the practices he would attend. (App. 4153a, 4183a).

The Tumbl Trak

The trial focused on Plaintiff’s use of a piece of gymnastics equipment

called a Tumbl Trak, which was designed for “inverted rotational gymnastics

moves” (App. 3517a), i.e., doing flips. As the photos at trial demonstrated, it is a

“rebound device” with a polypropylene surface and a long rectangular shape. (See,

e.g., App. 6422a-6427a).

Tumbl Traks and like devices are ubiquitous in gymnasiums. Tumbl Trak

alone has sold over 2,600 devices world-wide, with “dozens of millions” of users

and “hundreds of thousands” of back flips; Tumbl Trak’s owner testified that

Plaintiff’s accident is the only known instance in the world of a person under-

rotating, landing on his head and suffering serious injury. (App. 2996a-2997a).

5 The trial court erred, albeit harmlessly, by not enforcing the
Document in its entirety, or alternatively, by not allowing the jury to consider the
entire Document. See Argument C, below. Instead, the court required Cornell to
use an exhibit created from segments of the actual document. See App. 2080a.
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There was never a serious injury on Cornell’s Tumbl Trak from its installation in

1998 until Plaintiff’s accident in 2006. (App. 4903a). Cornell never received any

recalls or safety notices, and there were no reports of any safety issues with the

Tumbl Trak. (App. 3506a-3507a; 3543a; 4903a).

Tumbl Trak’s owner acknowledged that Plaintiff’s use of the Tumbl Trak to

perform unassisted back flips was a “purpose for which it was designed” as

demonstrated by the Tumbl Trak Owner’s Video. (App. 3000a-3003a; video

Exhibit C-89-A; see also App. 4932a). Tumbl Trak’s You-Tube channel likewise

showcases hundreds of videos of individuals performing back flips with no direct

supervision or spotting. (App. 2999a-3006a).

Cornell relied on the manufacturer to sell the Tumbl Trak with everything

necessary to make it safe for its intended use, including appropriate warnings.

(App. 4903a). The Tumbl Trak displayed the following warning:

Any activity involving height, motion, rotation, and/or
inversion creates the possibility of catastrophic injury,
including paralysis or even death from falling on your
head or neck.

(App. 3118a; 4290a; 6422a-6427a). The trial court determined – and instructed the

jury – that the Tumbl Trak was “not defective” as a matter of law. (App. 4319a).

Plaintiff’s Accident

Plaintiff admitted that he attended two Gymnastics Club practices in Teagle

Hall Gymnasium during the Spring 2006 semester, and three more Club practices
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during the Fall 2006 semester, including the night of his accident; he saw that no

one was coaching, instructing, screening or spotting Club members on the Tumbl

Trak (App. 4155a; 4157a-4159a; 4270a-4271a). Plaintiff and other members of his

breakdancing club specifically went to Teagle Hall Gymnasium to practice back

flips to incorporate into their performances. (App. 2581a-2582a, 2595a-2596a).6

Plaintiff “successfully performed” back flips on the Tumbl Trak there before

the night of his accident. (App. 4172a-4174a; 4275a; 5120a; 2561a). Even an

experienced peer gymnastics instructor who observed him performing back flips

on the Tumbl Trak testified he did them “perfectly fine.” (App. 5260a). Plaintiff

admitted that “prior to the date of his accident, [he] had successfully performed

every standing back flip he attempted on the Tumbl Trak and landed on his feet.”

(App. 5313a, emphasis supplied). He never sought any coaching, instruction, or

spotting on how to perform a back flip, or any assistance in using the Tumbl Trak.

(App. 4278a-4282a; 2593a; 5263a-5264a). He was 21 years old when he had his

accident (App. 3105a; 4282a), and agreed that his use of the Tumbl Trak was

100% voluntary, and that he alone made the decision to perform a back flip. (App.

4290a).

6 The breakdancers liked to practice in Teagle because it was “safer,”
and would hurt less if they fell, than the hard wood floor of a dance studio where
their club regularly practiced. (App. 2555a, 2595a-2596a; 4151a; 6487a-6488a).
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On the night of the accident, Plaintiff “successfully completed” two

backflips on the Tumbl Trak. (App. 4191a, 4275a; 4766a, 5774a-5775a, 5785a).

He began a third one, but when he was “almost completely upside-down,” he did

not get his legs over his head, “he slowed down, he just stopped and fell straight

down on his neck onto the Tumbl Trak.” (App. 2567a, 2591a-2592a; see also, e.g.,

3103a, 3501a).7 Nobody distracted, pushed, bumped or touched him. (App. 4291a).

Likewise, there was no mechanical problem with the Tumbl Trak. (App. 3106a).

Even Plaintiff’s gymnastics expert agreed that Plaintiff alone was responsible for

failing to complete his back flip. (App. 3104a).

Cornell’s Evidence Demonstrating No Negligence

Cornell introduced first-hand evidence from witnesses knowledgeable about

youth, camp and college/club level gymnastics, all of whom confirmed that it was

entirely reasonable and customary for Gymnastics Club members to use the

gymnasium, including its Tumbl Trak, in a non-coached, non-instructional “open

gym” format.

Mr. Daggett, an expert in gymnastics and gymnastics facility operation

(App. 4328a), testified that even at the recreational youth level, “open gym” use of

a Tumbl Trak to practice skills was and is customary. In fact, Plaintiff himself

7 Other terms for this are “balked,” “bailed out” or “stalled in the air” –
he opened his tuck position, stalled his rotation and came down on his head instead
of completing the rotation and landing on his feet. (App. 3501a, 4994a, 4996a).
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participated in open gym periods, to practice gymnastics skills on his own, during

his years at Tim Daggett’s Gold Medal Gymnasium. (App. 4585a-4586a, 4634a-

4635a).

At the gymnastic camp level, Cornell presented the testimony of Michael P.

Jacki, an expert on gymnastics, gymnastics facilities operation and the Tumbl

Trak. Like Mr. Daggett, Mr. Jacki was extraordinarily qualified: he is a former All-

American college gymnast, inducted into the USA Gymnastics Hall of Fame, a

former President of USA Gymnastics, a former gymnastics camp owner/operator,

and Director/Manager of Camp Woodward in central Pennsylvania. (App. 4944a-

4960a). Mr. Jacki opined that Cornell was not negligent in allowing adults to use

the Tumbl Trak in an “open gym,” non-coached, non-instructional, non-screened

practice setting. (App. 5010a-5011a). On the contrary, that is “how it's used all

over the country.” (App. 5007a-5009a, 5002a-5003a, 5041a).

At the collegiate level, Cornell presented the testimony of the University of

Pennsylvania’s Associate Director of Structured Sports, Michael F. Reno, who

testified about the operation and oversight of the Penn Gymnastics Club. (App.

5166a-5215a). At Penn, as at Cornell, club sports existed under a “student

organization” model, and each member must sign a “risk document.” (App. 5170a,

5172a, 5175a). Penn’s Hutchinson Gymnasium was equipped with a Tumbl Trak
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that was available for use by any member of the Penn Gymnastics Club. (App.

5173a-5175a).

In light of all of the above evidence regarding Cornell’s Independent Student

Organization and Club Sports model, the legitimacy of the activity, the information

provided about risks, the warnings on the Tumbl Trak itself, the ability of legal

adults to choose to participate, and the evidence from highly-qualified and credible

experts that the use of the gymnasium was customary and reasonable, Cornell

argued that permitting adult members of the Gymnastics Club to use the Tumbl

Trak was not negligent. The jury unanimously agreed. (App. 5485a).

V. COUNTER-STATEMENT OF THE STANDARD OR SCOPE OF
REVIEW____________________________________________________

The decision to grant or deny a new trial is committed to the sound

discretion of the district court. Wagner v. Fair Acres Geriatric Ctr., 49 F.3d 1002,

1017 (3d Cir. 1995). The court must view “all the evidence and inferences

reasonably drawn therefrom in the light most favorable to the party with the

verdict.” Marino v. Ballestas, 749 F.2d 162, 167 (3d Cir. 1984). This Court

reviews a denial of new trial for abuse of discretion. Rotondo v. Keene Corp., 956

F.2d 436, 438 (3d Cir.1992). An “abuse of discretion” is found only when the

district court’s decision “rests upon a clearly erroneous finding of fact, an errant

conclusion of law or an improper application of law to fact.” Oddi v. Ford Motor

Co., 234 F.3d 136, 146 (3d Cir. 2000), cert. denied, 532 U.S. 921 (2001) (citation
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omitted). This Court’s duty is to uphold the jury’s award if there is a reasonable

basis to do so. Motter v. Everest & Jennings, Inc., 883 F.2d 1223, 1230 (3d Cir.

1989).

VI. SUMMARY OF THE ARGUMENT

There are multiple compelling reasons to affirm the trial court’s denial of a

new trial and uphold the jury’s verdict.

First, the trial court was correct, and well within its discretion, in allowing

Cornell to use evidence from the Document that Plaintiff admitted signing, that

was critical to Cornell’s defenses, and that contradicted Plaintiff’s testimony.

Plaintiff misstates New York law, claiming that it should have “excluded from

evidence all portions” of Plaintiff’s Waiver and Assumption of Risk document as

“devastating” and “toxic.” In fact, even if New York’s waiver statute applied here,

that statute says nothing about admissibility, and does not bar evidence of other

relevant portions of the document. The only New York court to address this

question upheld the trial court’s decision to admit relevant information from

waiver documents. The trial court made the same decision here, the redacted

exhibit did not reveal anything inadmissible or prejudicial, and it related to an issue

that the jury never reached.

Second, the trial court was correct and well within its discretion in denying

Plaintiff’s request for another trial based upon a single comment from Cornell’s
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counsel, made while introducing the newly-created exhibit. Plaintiff concocts a

“conspiracy theory” of the trial, claiming that the inquiry from counsel to the court

was part of a master plan and “relentless” pattern of “misconduct” that Plaintiff

absurdly compares to revealing a murder confession. The truth is that the question

was a single, sincere attempt to ask for guidance about an exhibit – as was properly

done moments earlier with another exhibit – and was actually a follow-up to an

earlier request for an instruction from the court. Counsel never mentioned or

“communicated” waiver or anything else improper, he did not violate any court

ruling, and the question amounted to two sentences in eighteen days of trial, during

which “waiver” was never mentioned in front of the jury.

Plaintiff attempts to contrive “harm” by conjecturing that even though the

jury found that Cornell was not negligent, the jury must have secretly had “waiver

on its mind.” Plaintiff’s argument is illogical speculation, and disregards the trial

court’s instructions and the Record. Cornell maintained throughout this case that it

was not negligent, and introduced the testimony of qualified, highly credible

witnesses and experts. The jury was entitled to accept their testimony over the

incredible testimony offered by Plaintiff.

Cornell was entitled to judgment in its favor as a matter of law on three other

bases as well.
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(1) Plaintiff’s claim was barred by the Waiver and Assumption of Risk he

executed as a condition of his participation. The statute Plaintiff relied upon to try

to avoid his waiver has never been applied to a student’s claim against a college or

university, and did not apply here. The waiver was valid and enforceable under

New York law, and it barred Plaintiff’s claim.

(2) Plaintiff’s claim was barred by New York’s broad doctrine of “primary

assumption of the risk,” which applies to athletic and recreational activities of all

sorts. To protect against liability arising from such beneficial activities, voluntary

participants are deemed to have consented to injury-causing events that are known,

apparent, or reasonably foreseeable consequences of their participation. A

defendant providing a place for recreation or athletics is obligated only to make the

conditions “as safe as they appear to be.” Plaintiff was injured while voluntarily

performing an upside-down gymnastics maneuver, the risk of which was open,

obvious, and known to him, and Cornell did not make it anything other than what it

appeared. This claim is exactly what the doctrine of primary assumption of the risk

was meant to preclude.

(3) There was no evidence from which a jury could have concluded –

without completely speculating – that anything Cornell allegedly did or did not do

caused Plaintiff’s accident. For all of these reasons, this Court should affirm the

judgment in favor of Cornell.
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VII. ARGUMENT

A. THE DISTRICT COURT CORRECTLY ADMITTED THE
RELEVANT PORTIONS OF THE WAIVER AND
ASSUMPTION OF RISK DOCUMENT THAT PLAINTIFF
ADMITTED SIGNING, BECAUSE THOSE CONTENTS WERE
PLAINLY RELEVANT TO CORNELL’S DEFENSES OF
PRIMARY AND IMPLIED ASSUMPTION OF THE RISK_____

Plaintiff’s first argument is that the trial court erred in allowing Plaintiff to

be questioned about specific factual information contained in a document that

Plaintiff admittedly signed -- information that Plaintiff later denied knowing.

Plaintiff argues that the district court’s evidentiary rulings were controlled by New

York law, and that New York law “prohibit[s] any use of any portion” of a waiver

that is void. (Plaintiff’s brief at 33). Plaintiff’s argument fails. Plaintiff disregards

the Federal Rules of Evidence and misstates (or woefully misapprehends) New

York law.

1. The District Court Correctly Applied the Federal Rules of
Evidence; the Information about Risks of Gymnastics was
Highly Relevant to Cornell’s Defenses and was Properly
Admitted___________________________________________

Evidence is relevant if (a) it has any tendency to make a fact more or less

probable than it would be without the evidence, and (b) the fact is of consequence

in determining the action. Fed. R. Evid. 401. Relevant evidence is admissible,
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unless the United States Constitution, a federal statute, the Federal Rules, or other

rules prescribed by the Supreme Court provide otherwise. Fed. R. Evid. 402.8

Cornell asserted multiple defenses to Plaintiff’s claims, including the

defenses that the claim was barred because Plaintiff executed a waiver of suit and

an express assumption of risk (“the Document”), as described above. Before the

trial began, the district court ruled that N.Y. G.O.L. §5-326 applied to the

Document and thus made it unenforceable as a waiver or express assumption of

risk. (App. 6a, ¶ 7). Because of the trial court’s ruling, Cornell could not (and did

not), argue to the jury that the Document itself barred Plaintiff’s claim as a waiver

of suit or as an express assumption of risk. (See N.Y. PJI 2:55A (“Express

Assumption of Risk – Pre-Occurrence Warning”)).

However, Cornell argued two other defenses specific to New York law: that

Plaintiff’s claim was barred by the doctrine of primary assumption of the risk, and

alternatively, that Plaintiff’s claim was barred or limited by Plaintiff’s implied

assumption of the risk.9 New York law establishes that the Document included

information that was highly relevant to both of those defenses.

8 Relevant evidence may be excluded if its probative value is
“substantially outweighed” by dangers such as unfair prejudice, confusing the
issues, or misleading the jury. Fed. R. Evid. 403. Plaintiff does not make that
argument and Rule 403 would not apply here.

9 The New York Pattern Jury Instructions (“PJI”) provide a thorough
explanation and commentary on implied, express and primary assumption of risk
under New York law. See 1A NY PJI3d 2:55-2:55A; see also 1A NY PJI 2:55 at
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a. The Document was relevant to Cornell’s defense of
“primary assumption of the risk”

New York recognizes a unique doctrine called “primary assumption of the

risk” that applies to athletic and recreational activities. New York’s highest court

first recognized the doctrine in Turcotte v. Fell, 68 N.Y.2d 432, 510 N.Y.S.2d 49,

502 N.E.2d 964 (Ct. App. 1986), and it has been applied and expanded to a broad

range of activities. It is now “well-settled that ‘voluntary participants in sports

activities may be held to have consented, by their participation, to those injury-

causing events which are known, apparent, or reasonably foreseeable consequences

of their own participation.’” Regan v. State of New York, 237 A.D.2d 851, 654

N.Y.S.2d 488 (App. Div. 3d Dep’t 1997)(internal quotations and citations

omitted).

Under the doctrine, “[A] defendant providing a place for recreation or

athletics is obligated only ‘to make the conditions as safe as they appear to be. If

the risks of the activity are fully comprehended or perfectly obvious, plaintiff has

consented to them and defendant has performed its duty.’” Marcano v. City of New

York, 296 A.D.2d 743 N.Y.S.2d 456 (App. Div. 1st Dep’t 2002), aff’d 99 N.Y.2d

548, 784 N.E.2d 73, 754 N.Y.S.2d 200 (Ct. App. 2002), quoting Turcotte; Cf.

Morgan v. State of New York, 90 N.Y.2d 471, 484, 662 N.Y.S.2d 421, 685 N.E.2d

351-353 (“Implied Assumption of Risk As Distinguished from Express
Assumption of Risk, Primary Assumption of Risk and Comparative Negligence”).
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202 (Ct. App. 1997) (applying doctrine to three of four sports-related injuries, but

declining to apply it in one case where there was a hidden defect); Benitez v. New

York City Bd. of Educ., 73 N.Y.2d 650, 657, 541 N.E.2d 29, 543 N.Y.S.2d 29 (Ct.

App. 1989) (paralyzed high school football player held to have assumed the risk of

being injured in his sport). Participants “are legally deemed to have accepted

personal responsibility” for risks that are commonly encountered or “inherent” in a

sport or activity. Bukowski v. Clarkson Univ., 19 N.Y.3d 353, 356, 971 N.E.2d

849, 948 N.Y.S.2d 568 (Ct. App. 2012); Barretto v. City of New York, 229 A.D.2d

214, 655 N.Y.S.2d 484 (App. Div. 1st Dep’t 1997) (high school student paralyzed

as the result of a “gymnastic dive” over a half-raised volleyball net assumed the

risk he was undertaking).

“The primary assumption of risk doctrine also encompasses risks involving

less than optimal conditions.” Bukowski, id. (citations omitted). Even if a plaintiff

alleges that an activity could have been made safer, “the mere fact that a defendant

could have provided safer conditions is irrelevant” and primary assumption of the

risk bars the claim. Sajkowski v. Young Men’s Christian Assoc. of Greater New

York, 269 A.D.2d 105, 106, 702 N.Y.S.2d 66 (App. Div.1st Dep’t 2000).

The injured plaintiff need not foresee the exact manner in which his or her

injury occurred, so long as he or she is aware of the potential for injury of the
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mechanism from which the injury results. Maddox v. City of New York, 66

N.Y.2d 270, 487 N.E.2d 553, 496 N.Y.S.2d 726 (1985).

New York’s highest court has carefully explained the importance of the

doctrine to athletic and recreational endeavors:

“We have recognized that athletic and recreative
activities possess enormous social value, even while they
involve significantly heightened risks, and have
employed the notion that these risks may be voluntarily
assumed to preserve these beneficial pursuits as against
the prohibitive liability to which they would otherwise
give rise.”

Trupia v. Lake George Central School Dist., 14 N.Y.3d 392, 394-395, 927 N.E.2d

547, 901 N.Y.S.2d 127 (Ct. App. 2010) (declining to apply doctrine to mere

“horseplay” at school).

Primary assumption of the risk applies to college and high school sports

teams and clubs (see, e.g, Bukowski v. Clarkson, supra (college varsity baseball);

Regan v. State of New York, 237 A.D.2d 851, 654 N.Y.S.2d 488 (App. Div. 3d

Dep’t 1997) (college club rugby); O’Connor v. Hewlett-Woodmere Union Free

School Dist., 103 A.D.3d 862, 959 N.Y.S.2d 750 (App. Div. 2d Dep’t 2013) (high

school baseball); Benitez, supra (high school football); Stach v. Warwick Valley

Central School Dist.,106 A.D.3d 720, 964 N.Y.S.2d 241 (App. Div. 2d Dep’t

2013) (cheerleading practice on hard floor). The doctrine also applies to a wide

variety of other sport and recreational activities on college campuses (see, e.g.,
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Marucheau v. Suffolk County Community College, 23 A.D.3d 445, 808 N.Y.S.2d

119 (App. Div. 2d Dep’t 2005) (stage combat class); Wisnia v. New York

University, 2008 N.Y. Misc. LEXIS 718, 239 N.Y.L.J. 24 (Sup. Ct. N.Y. County

2008) (jello wrestling contest)), to activities such as gymnastics, including

gymnasts who are minors (see, e.g., Yedid v. Gymnastic Center, 33 A.D.3d 911,

824 N.Y.S.2d 299 (App. Div. 2d Dep’t 2006) (infant who failed to complete front

flip during gymnastics class, a maneuver he had completed unassisted on a number

of occasions before the accident, knew of and voluntarily assumed the risk of

falling), Hopkins v. City of New York, 248 A.D.2d 441, 669 N.Y.S.2d 667 (App.

Div. 2d Dep’t 1998) (gymnast attempting front aerial somersault “assumed the

known, apparent, and/or reasonably foreseeable risks associate with his sport)); to

recreational activities involving children (see, e.g., Zachary G. v. Young Israel of

Woodmere, 95 A.D.3d 946, 944 N.Y.S.2d 203 (App. Div. 2d Dep’t 2012) (infant

playing kickball assumed the risk of running into gymnasium doors near home

plate)), and to a wide variety of unorganized recreational activities (see, e.g.,

Wisnia, supra; Liccione v. Gearing, 252 A.D.2d 956, 675 N.Y.S.2d 728 (App. Div.

4th Dep’t 1997) (19-year old plaintiff assumed the risks of jumping on the

trampoline); Williams v. Lombardini, 38 Misc. 2d 146, 238 N.Y.S.2d 63 (Sup. Ct.

Broome County 1963) (19-year old university student assumed the risk of

attempting a front flip on a trampoline: “Certainly the danger was obvious to one
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reasonably mindful of his own safety. What he did was entirely voluntary and for

the personal thrill involved in the exercise so undertaken.”)).

Although courts generally take into consideration the skill and experience of

the particular plaintiff, the most important factor is the inherent nature of the risk.

See Morgan, 90 N.Y.2d at 484 (“knowledge plays a role but inherency is the sine

qua non.”). There are some risks that no adult can credibly deny understanding.

See Restatement (Second) of Torts, §496D, comment d. In fact, one of the

examples in comment d is “falling from a height.” Id.

In this case, Plaintiff signed a Document that explicitly advised him that the

activity of gymnastics has “dangers and risks” that are “inherent” and that include,

but are not limited to, “sprained, fractured, and broken body parts, death, eye

injuries, facial injuries, head injuries, and back injuries” and other “possible risks.”

(App. 2080a). Plaintiff nevertheless claimed that he did not know, and was never

made aware, that he could be injured performing upside-down gymnastics

maneuvers on the Tumbl Trak, and the trial court denied Cornell’s motion for

summary judgment because Plaintiff produced evidence “that he was not aware of

the relevant risk and could not be expected to be aware of that risk.” (DOC #229,

p. 13 (Memorandum of July 31, 2012)).

The Document’s warning language was thus a significant piece of trial

evidence to establish that Plaintiff voluntarily participated in an activity with risks
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that were “known, apparent, or reasonably foreseeable” despite his denial that he

knew of any such risks. Because the warning language clearly had a “tendency” to

make a “fact of consequence” (that the risk was known, apparent or reasonably

foreseeable) more probable than without the warning, it was - by definition -

relevant to the primary assumption of risk defense under Fed. R. Evid. 401. The

trial court properly so held.

b. The waiver was relevant to Cornell’s defense of
“implied assumption of the risk”

New York also recognizes “implied” assumption of the risk, which is a form

of comparative fault that will diminish a plaintiff's recovery “in the proportion to

which he may have contributed to his own injuries.” Peebles v. Circuit City Stores,

Inc., 2003 U.S. Dist. LEXIS 14328, 01-CV-0195, 2003 WL 21976402, at *5

(S.D.N.Y. Aug. 19, 2003), applying N.Y. C.P.L.R. §1411. See Arbegast v. Bd. of

Educ. of S. New Berlin Cent. Sch., 65 N.Y.2d 161, 169, 480 N.E.2d 365, 490

N.Y.S.2d 751 (Ct. App. 1985); Carrero v. General Fork Lift Co., Inc., 36 A.D.3d

577; 828 N.Y.S.2d 176 (App. Div. 2d Dep’t 2007) (trial court properly instructed

the jury on implied assumption of risk); Weller v Colleges of the Senecas, 217

A.D.2d 280, 283, 635 N.Y.S.2d 990 (App. Div. 4th Dep’t 1995) (implied

assumption of the risk is “not an absolute defense, but rather, is based on

comparative fault and reduces the recovery of plaintiff in the proportion that his
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culpable conduct contributed to the accident” in accordance with CPLR 1411);

N.Y. P.J.I. 2:55 (“Implied Assumption of Risk”).

For the same reasons discussed above regarding primary assumption of the

risk, the information in the Document detailing the inherent risks and dangers of

gymnastics was highly relevant to establish Plaintiff’s implied assumption of the

risk in deciding to perform back flips on the Tumbl Trak. Because the information

was, by definition, relevant to Cornell’s implied assumption of risk defense (Fed.

R. Evid. 401), and was not precluded under Fed. R. Evid. 402, it was correctly

admitted by the trial court.

c. The information in the Document was also admissible
under New York law

Instead of applying the Federal Rules of Evidence, Plaintiff argues that N.Y.

G.O.L. §5-326 “required the exclusion in its entirety of the ‘Waiver and

Assumption of Risk’ form,” and further argues that New York case law prohibits

use of “any portion” of the waiver. (Plaintiff’s brief at 30, 33, 34 n.1). Plaintiff is

wrong and misrepresents the statute and the case law applying it.

First, §5-326 does not address admissibility of waiver documents. It does

not “require” their “exclusion.” It does not “recognize” them as “toxic.” In fact, it

does not say a word about evidentiary uses of such documents. The statute – when

it applies – only makes waivers unenforceable to bar suit.
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Second, New York case law likewise does not prohibit use of “any portion”

of a waiver document. The only case to address this issue under New York law

reached the opposite result, holding that even if an agreement is unenforceable

under §5-326, that “statutory provision does not preclude the introduction of such

an agreement, as redacted, into evidence….” DiMaria v. Coordinated Ranches,

Inc., 138 A.D.2d 445, 526 N.Y.S.2d 19 (App. Div. 2d Dep’t 1988).

The plaintiff in DiMaria was injured in a horseback riding accident at a dude

ranch. The trial court permitted the defense to introduce guest registration sheets

and horseback riding sign-up sheets signed by the plaintiff, which stated, “I

recognize that the sporting facilities provided at Pinegrove have a certain amount

of danger connected with them.” On appeal, the plaintiff argued that the trial court

erred in admitting the forms because they were void and unenforceable under §5-

326 – the same argument Plaintiff is making in this case. The Appellate Division

disagreed and affirmed the trial court, ruling that the language as redacted “clearly

cannot be interpreted so broadly as to suggest to the jury that the defendant is

exempt from liability for damages caused by its negligence, nor that plaintiff

expressly assumed all risks.” Id. (emphasis supplied). 10

10 Plaintiff attempts to distinguish DiMaria by arguing that the redacted
material did not involve a waiver or assumption of the risk. Plaintiff’s argument is
clearly rebutted by the DiMaria court’s own citation to §5-326.

Case: 13-1772     Document: 003111435450     Page: 38      Date Filed: 10/29/2013



30

The trial court reached the same result here. After ruling that the waiver and

assumption of risk was not enforceable to completely bar Plaintiff’s suit, the trial

court correctly ruled that limited portions, excerpted to create the Document, were

admissible as evidence of the warning to Plaintiff that there are risks associated

with participating in gymnastics activity. The Document also was admissible as

evidence of Plaintiff’s knowledge of those risks, as he signed the form.

Plaintiff conceded at trial that DiMaria is “the only caselaw” in New York

on this evidentiary issue. (App. 1374a). In now arguing that the trial court abused

its discretion, Plaintiff cites cases that are inapposite, such as Brancati v. Bar-U-

Farm, Inc., 183 A.D.2d 1027, 583 N.Y.S.2d 660 (1992). (Plaintiff’s brief at 34-

35). The issue in each of those cases was whether a document that did not bar suit

as a waiver (due to § 5-326) nevertheless barred suit as an express assumption of

risk. In other words, those cases addressed only whether the documents were

enforceable to bar suit; they did not address the extent to which relevant portions

of the documents would be admissible evidence in a suit (which was the question

in DiMaria and in this case). Plaintiff fails to recognize that distinction.

Not one of the cases cited by Plaintiff – or any other case in New York – has

ever “prohibited” use of “any portion” of such a document to establish implied

assumption of risk. Indeed, the New York Pattern Jury Instructions (“PJI”) indicate

the opposite: “Even if the jury finds that there was no express assumption of risk,
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and a recovery is not therefore precluded, the jury may find that there was an

implied assumption of risk which would diminish plaintiff’s damages.” 1A NY

PJI 2:55A at 378 (2012).

After the trial court ruled that §5-326 made the document unenforceable as a

waiver, Cornell did not attempt to argue that the document barred suit, nor did the

trial court admit the document in evidence for that purpose. The trial court did,

however, recognize that “[i]f some language in a waiver form purportedly

informed Plaintiff of risks, such would be admissible[.]” (App. 6a). The specific

language admitted into evidence was highly probative of Plaintiff’s acknowledged

awareness of the risks of gymnastic activity, and thus was relevant to Cornell’s

defenses of primary and implied assumption of the risk. The trial court allowed

Cornell to use only that portion of the Document relating to the warning about

risks, did not permit Cornell to use or show the actual title of the document, and

Cornell never uttered the words “waiver” or “assumption of risk” before the jury.

In sum, Plaintiff argues that the redacted portions of the Document he

signed, which listed risks inherent in gymnastics, should not be admitted to refute

his claim that he was unaware of those same inherent risks. Plaintiff’s argument

makes no sense and is contrary to the Federal Rules and to New York law. Even if

a document is not enforceable to completely bar suit due to §5-326, the document

does not become entirely irrelevant, or inadmissible, or non-existent, and a plaintiff
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cannot manipulate the statute to insulate himself against the relevant evidence in

the document.11

The DiMaria case remains the only New York case to address this issue, and

it supports the trial court’s ruling that specific information in the redacted

Document was probative of Plaintiff’s knowledge of the risks and was properly

admissible. The trial court’s redaction ensured that the high probative value of the

evidence was not “substantially outweighed” by any possible prejudice or

confusion. There was no error, and there is no basis to award Plaintiff another

trial.12

B. THE TRIAL COURT CORRECTLY HELD THAT THE
COMPLAINED-OF QUESTION FROM COUNSEL WAS NOT
A BASIS FOR A NEW TRIAL: IT DID NOT VIOLATE ANY
ORDER, DID NOT REVEAL ANYTHING IMPROPER,
CONSISTED OF TWO SENTENCES IN AN 18-DAY TRIAL,
AND RELATED TO AN ISSUE THE JURY NEVER REACHED

Plaintiff’s argument for a new trial is based on two sentences of a single

introductory question by counsel, directed to the trial judge, on day 6 of an 18-day

trial. (Plaintiff’s brief at 4, 51). The entire comment was as follows:

11 As is discussed in Argument “C.1” below, §5-326 actually does not
apply to the waiver Plaintiff signed. In the 37 years since §5-326 was enacted, no
court applying New York law has ever applied §5-326 to a claim by a student
against his/her college or university - until the District Court did so in this case.

12 Plaintiff does not argue that this error was harmful. See Plaintiff’s
brief at 33-41. Plaintiff’s only claim of harm relates to Cornell’s counsel’s
introduction of the exhibit. There is no basis to find harm from either the exhibit or
its introduction, as Cornell explains below.
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MR. WICKERSHAM: Judge, this is the first time that
we’ve had use of this document. Obviously this was
prepared at the request of Your Honor. I didn’t know if it
was appropriate for you to give an instruction that this is
not the actual document but was something that you
asked counsel to piece together.

(App. 2985a, emphasis supplied). The district court was correct, and well within

its discretion, in holding that this attempted introduction was not a basis to award

Plaintiff a new trial. Plaintiff’s argument is a cascade of misinformation and

speculation that utterly misrepresents the trial proceedings.

1. The Complained-of Question Did Not Reveal Anything
Inadmissible, Prejudicial, or Prohibited by the Trial Court

Cornell first maintains that Cornell’s counsel did not violate any court order.

Plaintiff points to a motion in limine order in which Plaintiff’s motion to preclude

any reference to the Waiver and Assumption of Risk [DOC 254] was granted in

part and denied in part:

Consistent with prior rulings, the Motion is granted as to
arguing waiver as an absolute bar to suit or recovery;
waiver documents purportedly signed by Plaintiff are
inadmissible for that purpose. The Motion is denied as to
evidence or argument concerning risks the Plaintiff
purportedly assumed.

(App. 6a, ¶7). In a footnote, the Order explained that “If some language in a

waiver form purportedly informed Plaintiff of risks, such would be admissible,

however, Defendants will not be permitted to present the evidence as, e.g., a

‘waiver of liability form’ or any such suggestive title.” (Id.)

Case: 13-1772     Document: 003111435450     Page: 42      Date Filed: 10/29/2013



34

Cornell’s counsel did not violate that order (or any other order). Counsel

did not “argu[e] waiver as an absolute bar to suit or recovery.” Counsel never

uttered the word “waiver,” never “present[ed] the evidence as, e.g., a ‘waiver of

liability form,’ or any such suggestive title,” and never placed anything with the

word “waiver” before the jury. The trial transcripts demonstrate that no Cornell

attorney or witness ever mentioned “waiver” in front of the jury during the entire

month of trial. On the contrary, all language of Cornell’s exhibits, and of Cornell’s

counsel, was consistent with the court’s above ruling that only language that

“purportedly informed Plaintiff of risks” was admissible.

Counsel’s introduction was also not inherently prejudicial. It gave no hint as

to (1) what the exhibit was “pieced together” from, (2) what content was excluded,

(3) how much material was excluded, (4) whether any of the excluded material had

anything to do with what the jury was seeing in the exhibit, or (5) which party that

material might have supported.13 The question did not “convey” or “imply” or

“suggest” anything that was not evident from the exhibit itself as agreed to by

Plaintiff, and provides no basis to reverse the jury’s verdict and require another

trial.

13 Even if the jury had given any consideration to this, it is highly likely
that they would have assumed that the document mentioned liability insurance (a
concept prejudicial to Cornell) or the names of other participants.
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2. The Introductory Comment was Benign in Context,
Irrelevant in Light of the Court’s Instructions, and a Tiny
“Snippet” of the Trial______________________________

The context of the comment, and the court’s instructions, reinforce the fact

that the single two-sentence comment, more than three weeks before the jury

deliberated, was harmless. Even before the jury was selected, Cornell proposed

that the court give a limiting instruction because of the problems posed by

redaction. The court expressed concern as to whether the document could be

redacted, and “wanted input from counsel” on “whether to redact the document to

the extent that the word ‘waiver’ is nowhere in it, or in the alternative, for the

Court to give a cautionary or limiting instruction to the jury that the issue of waiver

is not before them.” (App. 2195a). The court was initially “leaning toward

redaction” (id.), but after defense counsel pointed out that “every witness calls this

document a ‘waiver’” in his or her deposition (App. 2196a), the court suggested

that counsel “jointly prepare and agree upon language to be given to the jury from

the Court,” because “If we get an agreement I would think there would be no need

to redact the document.” (App. 2197a-2198a).

Cornell’s counsel prepared and filed proposed language that instructed the

jury that they would be seeing and hearing the word “waiver,” but should not

attach any legal significance to it, and should only consider the content of the

document in accordance with the court’s instructions at the end of the case. (DOC
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#379). Plaintiff’s counsel objected to the proposed instruction but failed to offer

any alternative, and the court stated that it would “cross that bridge when we come

to it.” (App. 2227-2228a). A new exhibit was then created - at the request of the

court - using parts of the original document. Plaintiff never offered an alternative

proposed instruction, and the court never gave Cornell’s proposed instruction.

Thus, when Cornell’s counsel first used the exhibit, he attempted to ask if

the court wished to explain it by way of an introduction to the jury. (App. 2985a).

Moments earlier, Cornell’s counsel had similarly asked the court for guidance in

introducing some requested admissions. (App. 2971a). Counsel did not intend

anything other than a request for judicial guidance in introducing a document that

was created during trial from the original document, that appeared to be quoted

from some other document (the exhibit approved by the parties and the trial court

consisted of separate paragraphs, each surrounded by quotation marks, and then an

obviously-copied signature area), and as to which the court itself previously

considered giving an instruction. (See, e.g., 2228a, 2488a).

Not only was the context benign, but also any purported effect of counsel’s

question was cured by the trial court’s instructions. Plaintiff declined any specific

instruction (see discussion below), but the court instructed the jury before and after

the testimony that statements, questions and arguments of counsel are not

evidence. (App. 2248a, 5456a). Juries are presumed to follow the court’s
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instructions. United States v. Cross, 308 F.3d 308, 327 (3d Cir. 2002) (citations

omitted). Thus, even if the jury had any recollection of counsel’s question to the

court on Trial Day 6 when they began deliberating on Trial Day 18, the trial

court’s instructions directed them that a statement or question of counsel was not

evidence, and could not be considered. This further reinforces the trial court’s

conclusion that it was not “reasonably probable” that counsel’s question influenced

the jury’s determination that Cornell was not negligent. (App. 18a).

Finally, the comment was insignificant in the course of the trial. It was

confined to two sentences attempting to introduce one exhibit, more than three

weeks before the jury deliberated. As discussed below, even an erroneous remark

is harmless unless it is “reasonably probable” that the remark influenced the

verdict. See Vandenbraak v. Alfieri, 209 Fed. Appx. 185, 189 (3d Cir. 2006)

(“[W]e have consistently held that the amount of alleged improprieties matters for

determining whether it is reasonably probable that counsel’s arguments are

prejudicial;” the remark in question was a “snippet in a six-day trial” that did not

warrant a new trial).14

The trial judge himself observed earlier that if he asked potential jurors

whether they signed waivers for activities in their own lives, the jurors would not

think about “one question” on waiver “three days or a week later[.]” (App. 2200a).

14 As an unpublished decision, Vanderbraak is not binding, but it
presents a thorough collection and discussion of the case law in this area.
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Counsel’s question did not even mention waiver, and was far less likely to have

any impact on the jury than a direct voir dire question about waiver from the trial

judge.

As in Vandenbraak, counsel’s comment was a “snippet” in the trial (here, a

much longer trial). It does not provide a basis to award Plaintiff another trial.

3. The Alleged Error Related to a Question the Jury Never
Reached_________________________________________

The district court correctly denied Plaintiff’s request for a new trial for

another reason. Even if the court erred in admitting the limited factual information

in the Document (which is denied), the information related to an issue the jury

never reached. This is the very definition of “harmless error,” and harmless error

is not a basis for a new trial.

A party seeking a new trial in a civil case must meet a high standard:

“Unless justice requires otherwise, no error in admitting or excluding evidence – or

any other error by the court or a party - is ground for granting a new trial or for

setting aside a verdict …At every stage of the proceeding, the court must disregard

all errors and defects that do not affect any party’s substantial rights.” Fed. R. Civ.

P. 61 (“Harmless Error”); Goodman v. Pa. Turnpike Comm'n, 293 F.3d 655, 676

(3d Cir. 2002) (affirming the denial of a new trial). “[A] new trial may be granted

only where a miscarriage of justice would result if the verdict were to stand.”

Williamson v. Consolidated Rail Corp., 926 F.2d 1344, 1352 (3d Cir. 1991).
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“Unless a substantial right of the party is affected, a non-constitutional error in a

civil case is harmless.” Corrigan v. Methodist Hosp., 234 F. Supp. 2d 494, 502

(E.D. Pa. 1994), aff’d 2004 U.S. App. LEXIS 15379 (3d Cir. 2004) (citations

omitted).

Here, the redacted Document, and counsel’s question introducing it, related

to Cornell’s assumption-of-risk defenses, which the jury never reached. The court

instructed the jury about the interrogatories, read them the questions, and the court

“must” assume that the jurors acted in accordance with the instructions they were

given. (App. 5476a-5478a). The jury stopped after answering “NO” to Question

No. 1 (finding that Cornell was not negligent), and never reached Question No. 3

(regarding Plaintiff’s assumption of the risk).

A claimed error in an issue the jury did not reach is harmless error and

cannot be the basis for a new trial. See, e.g., Farra v. Stanley-Bostitch, Inc., 838 F.

Supp. 1021, 1026 (E.D. Pa. 1993) (claim that trial court erred in charging the jury

on certain affirmative defenses was not a basis for a new trial, because the jury

answered “no” to the first jury interrogatory, finding no defect, and thus had not

reached any another questions; the plaintiff’s argument that the jury may have

considered the affirmative defenses despite the court’s instructions was rejected as

“impermissible speculation”).
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4. Plaintiff’s Claim of Secret Harm is Illogical, Highly
Speculative, Disregards the Evidence, and Amounts to a
New Trial Request Plaintiff Did Not Preserve____________

In his effort to concoct harm, Plaintiff argues that the jury must have had

waiver “on its mind,” because (Plaintiff claims) there was “compelling” evidence

that Cornell was negligent. (Plaintiff’s brief at 29, 22). Plaintiff’s argument makes

no sense and is contrary to the trial record.

First, there is no basis to conclude that jurors who never heard the word

“waiver” through the entire course of a trial would answer a question about

“negligence” on their verdict sheet by instead thinking about “waiver.” The trial

court did not give instructions about “waiver;” the trial court did give instructions

about negligence. (App. 5458a-5464a). As set forth above, jurors are presumed to

follow their instructions. The trial court also gave specific instructions governing

the verdict sheet, and even read it aloud to the jurors. (App. 5476a-5478a). There

is no evidence to support Plaintiff’s speculation that the jurors heard “negligence”

throughout the trial but somehow thought “waiver” when filling out the verdict

sheet.

Second, if the jurors truly believed that Cornell was negligent, but that “the

Document” discussing risks (the only information the jury saw) somehow

precluded Plaintiff’s claim, the only reasonable result would have been to answer

Question No. 1 “Yes” (finding Cornell negligent) and (if they answered “Yes” to
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Question No. 2, causation) to answer Question No. 3 “Yes” (finding that Plaintiff

assumed the risk of his activity). The Jurors did not do so.

Third, Plaintiff’s theory that the jury “must” have had “waiver on the mind,”

because of the supposedly “compelling” evidence of negligence, disregards and/or

misstates the trial record. In fact, Cornell vigorously denied any negligence, and

introduced evidence about its Independent Student Organization structure and its

Club Sports program through Dr. Susan Murphy, Cornell’s Vice-President for

Student and Academic Services. Cornell also introduced testimony from highly

qualified and credible witnesses including gold-medalist Tim Daggett, All-

American Mike Jacki, and the University of Pennsylvania’s Associate Director of

Structured Sports. Those witnesses testified that Cornell’s gymnasium operation

met or exceeded the customary standards. The jurors were entitled to accept that

testimony over the testimony of Plaintiff’s so-called experts.15

15 Plaintiff’s gymnastic expert, Marc A. Rabinoff, was last involved in
the administration of college athletics in 1982. (App. 2660a). He was never an
advisor for a college gymnastics club sports program, never owned his own
gymnastics camp or facility, never operated a gymnastics facility with a Tumbl
Trak, and never coached using a Tumbl Trak or performed a back flip on one
himself (they were not in existence yet). (App. 2660a, 2661a, 2663a). He was an
advocate who had offered his “expert” opinions on the dangers of everything from
“rebound devices” to yoga to “body wraps” to inflatable “sumo wrestler suits.”
(App. 2665a-2669a). He touted himself as a certified member of the American
College of Forensic Examiners, which had also “certified” an incarcerated
murderer and a cat. (App. 2669a-2671a). Plaintiff’s biomechanical expert,
Gregory Desmoulin, had no experience in gymnastics whatsoever, although he had
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The evidence also refuted each of Plaintiff’s claims of negligence. For

example, Plaintiff’s own witnesses established that Cornell was not aware of any

claimed “dangers” of Tumbl Traks. The first people to identify these alleged

“dangers” were Plaintiff’s hired experts, five years after the accident. (App.

3115a; 3506a). Cornell purchased the product sold as a “complete” package,

installed it exactly as sold, and could not possibly have known of the alleged

“dangers” that Plaintiff’s experts later purported to discover.

Similarly, although Plaintiff argues Tumbl Trak’s owner, Mr. Davis, gave

“critical” testimony that he “never imagined” his Tumbl Trak being used without

spotters (Plaintiff’s brief at 51), Davis’s opinions were exposed as highly dubious

on cross-examination. Most significantly, Mr. Davis conceded that his own

owner’s video, and numerous videos posted on his “You-Tube channel,” showed

Tumbl Traks being used in the same way that he and Plaintiff’s expert were now

criticizing. (App. 3000a-3016a).16

Plaintiff’s theory that Cornell’s Tumbl Trak should have had some

“overhead rig” was shown to be completely baseless. Mr. Davis admitted that

Tumbl Trak did not even sell such devices when Cornell bought its “complete”

Tumbl Trak (App. 2978a), Plaintiff’s experts had to fabricate their own to do their

starred on a “Spike TV” show called “Deadliest Warrior.” (App. 3181a, 3406a-
3408a).

16 Cornell was not allowed to question Davis about his settlement
agreement with Plaintiff (the terms of which were also never revealed).
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litigation testing (App. 3116a-3117a), and Mr. Daggett, who had been in hundreds

of gymnastics clubs around the world, had never seen an overhead rig system with

a Tumbl Trak in a youth gymnastics facility. (App. 4374a, 4379a-4380a). A survey

of every NCAA college and university with a Tumbl Trak in 2006 revealed that

only 2 of 51 schools had an overhead rig. (App. 5150a-5152).

Plaintiff’s claim that Cornell did not follow its “ordinary policy of

instruction” was disproved: the alleged “ordinary policy” of instruction related to a

physical education class in gymnastics – which, since it was a class, did involve

instruction. (App. 6508a, Beckwith video). Plaintiff admitted that he did not sign

up for a gymnastics class (App. 4261a), and any class policy was irrelevant.

Plaintiff’s claim that Torrey Jacobs was unqualified, based upon the stated

personal preference of Al Gantert, was likewise disproved. Torrey Jacobs was a

former varsity athlete (App. 2411a) certified in first aid and CPR (App. 2389a,

2465a), and was hired by the Gymnastics Club (not Cornell) to be the Club’s

practice advisor. (App. 2377a-2378a, 2394a-2396a, 4748a). Her duties did not

include coaching, instructing, spotting or screening club member’s use of the

Tumbl Trak (or any other equipment).(App. 2423a, 2412a, 2421a-2423a, 2427a-

2428a, 2455a). As she and Dr. Murphy testified, she was hired and perfectly

qualified to be an adult presence, a resource for the club officers to run their

practices smoothly and efficiently, to protect the facility, and to create a safe
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environment for club members. (See, e.g., App. 2388a-2389a 2413a, 2423a-2424a

2444a-2447a, 2466a; 4901a-4902a, 4912a-4913a, 4920a-4922a, 4933a-4935a;

5001a).

Finally, Plaintiff repeatedly argues that Cornell was negligent because it did

not “supervise” him. However, no such duty existed. As this Court has long

recognized, the “modern American college is not an insurer of the safety of its

students.” Bradshaw v. Rawlings, 612 F.2d 135, 138-139 (3d Cir. 1979). That is

likewise the law in New York: colleges and universities do not stand in loco

parentis to their students, and “have no legal duty to shield their students from their

own dangerous activity which creates a risk of harm to themselves.” Rothbard v.

Colgate University, 235 A.D.2d 675, 652 N.Y.S.2d 146 (App. Div. 3d Dep’t 1997)

(citation omitted) (university had no duty to supervise plaintiff or prevent him from

engaging in the prohibited activity that caused his injury). The trial court properly

did not instruct on any such duty, and Plaintiff cannot manufacture negligence by

claiming that a non-existent duty was breached.

What Plaintiff is really arguing here amounts to a “weight of the evidence”

argument, asking this court to reject the jury’s decision of “no negligence.”

(Plaintiff’s brief at 29: “[T]his was not a case in which the jury would find that the

weight of evidence concerning negligence preponderated in Cornell’s favor[.]”).

Plaintiff did not move for a new trial under Rule 59(a)(1)(A) on that basis, and
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cannot now ask for it on appeal under the guise of speculation about “harm.” See

Harris v. City of Phila., 35 F.3d 840, 845 (3d Cir. 1994) (this Court will not

consider issues raised for the first time on appeal).

The standard for such a motion would never have been met in any event.

"New trials because the verdict is against the weight of the evidence are proper

only when the record shows that the jury verdict resulted in a miscarriage of justice

or where the verdict, on the record, cries out to be overturned or shocks the

conscience." Williamson, supra, 926 F.2d at 1353. There was more than ample

evidence for the jury to find that Cornell was not negligent, and the jury properly

did so. Plaintiff cannot now obtain a new trial by claiming that the jury only found

“no negligence” because they were secretly thinking about “waiver.”

5. The Trial Court’s Decision was Completely Consistent with
this Court’s Case Law______________________________

Allegedly improper remarks of counsel do not warrant a new trial where it is

not “reasonably probable” that the “verdict was influenced by the resulting

prejudice.” Marion v. TDI, Inc., 591 F.3d 137, 148 fn. 14 (3d Cir. 2012), quoting

Forrest v. Beloit Corp., 424 F.3d 344, 351 (3d Cir. 2005); see also, e.g.,

Vandenbraak v. Alfieri, 209 Fed. Appx. 185 (3d Cir. 2006) (collecting cases). For

example, in Forrest v. Beloit, counsel “repeatedly” engaged again in conduct after

“repeated sustained objections” and an instruction to discontinue the conduct. This

Court found that counsel “crossed the line,” but the conduct did not warrant a new
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trial. See also Greenleaf v. Garlock, 174 F.3d 352 (3d Cir. 1999) (even though

plaintiff’s counsel engaged in three types of challenged misconduct in his closing

argument, this Court affirmed the denial of a new trial, because it was not

reasonably probable that the verdict was prejudicially influenced by the

comments); Waldorf v. Shuta, 142 F.3d 601 (3d Cir. 1998) (counsel’s “sloppy and

incorrect” references in closing did not warrant new trial; it was not "reasonably

probable" that the misstatement influenced the verdict, rather, “the comment seems

inconsequential in the overall context of this case”).

The comment in this case is utterly insignificant in comparison to those

cases, and in each of those cases this Court agreed that no new trial was required.

The cases cited in Plaintiff’s brief do not support his argument. In Blanche

Road Corp. v. Bensalem Township, 57 F.3d 253 (3d Cir. 1995), a new trial was

ordered after an attorney “pursued a pattern of misconduct from opening statement

through final argument,” which included arguing with the court in front of the jury,

accusing the court in front of the jury of being unfair, improperly commenting on

witness testimony, and arguing that his opponent had fraudulently “backdated”

documents even though there was no such evidence in the record. Similarly, in

Fineman v. Armstrong World Indus., 980 F.2d 171 (3d Cir. 1999), this Court

affirmed a new trial order where plaintiff’s counsel “improperly testified to his

own truthfulness and trustworthiness, supplied ‘facts’ not in evidence about the
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credibility of [defense] witnesses, accused [defense] witnesses of being ‘liars’ and

‘perjurers,’ and levied ‘an unadorned, disparaging attack’ upon defense counsel

throughout his summation. Those cases actually support Cornell’s position,

because they underscore, by contrast, the extremely limited, insignificant nature of

the complained-of comment here.17

6. Plaintiff Waived Any Claim for a New Trial

Plaintiff is also not entitled to seek a new trial based upon Cornell’s

counsel’s question to the court, because Plaintiff waived that argument.

a. Plaintiff declined to move for mistrial or to even
request a curative instruction

After counsel’s question, Plaintiff’s counsel merely stated, “Judge, we object

to this colloquy,” and the court responded, “Sustained. Continue, please.” (App.

2985a). Cornell’s counsel began to question the witness, but the court then excused

the jury. (App. 2985a-2986a). Cornell’s counsel began to explain the relevance of

the Document, but the court clarified that Plaintiff’s counsel was objecting to the

introductory comment. (App. 2986a-2987a).

The court stated to Mr. Rothweiler, “I take it that you have no motion at this

point?” to which Mr. Rothweiler responded, “Your Honor, I don’t want there to be

17 The other two cases Plaintiff cites, Dillinger v. Caterpillar, Inc., 959
F.2d 430 (3d Cir. 1992) and Habecker v. Clark Equipment Co., 942 F.2d 210 (3d
Cir. 1991), did not even involve claims of counsel error, but rather, claims that the
trial court improperly submitted negligence defenses to the jury.
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a mistrial in this case. I know how to make a motion for a mistrial.” (App. 2987a-

2988a, emphases supplied). Instead, Mr. Rothweiler wanted “an admonishment” of

counsel “as to doing this type of thing again….” (App. 2988a).18 However, when

the trial court asked if Mr. Rothweiler wanted to propose a cautionary instruction,

Mr. Rothweiler declined and stated that he wanted to “move on.” (App. 2990-

2991a).19 Mr. Rothweiler later asserted, on Day 15 of the trial, that “there’s no

error in this case at all” and that an instruction he was requesting at that point (over

Cornell’s objection) “will totally satisfy us.” (App. 4877a).

“[T]he burden is on the [aggrieved party] to take his objection at the earliest

possible opportunity when, by so doing he can enable the trial judge to take the

most efficacious action.” Saville v. United States, 400 F.2d 397 (1st Cir. 1968)

(citation omitted). See Edwards v. City of Phila., 860 F.2d 568, 575 (3d Cir. 1988)

(when misstatement is brought to the attention of the trial judge, jury instructions

can "sufficiently negate[] any prejudice that might . . . result”). It is the obligation

of counsel “to interpose a timely objection and seek corrective action by the

18 After Plaintiff declined to make a motion for mistrial, the court
suggested that Plaintiff could “make the motion at the end of the case, even if it
goes to verdict by jury and the jury comes out against you, to bringing that motion
at that time.” The court ultimately agreed that this suggestion was not supported by
the Federal Rules. The offer itself was harmless, because it took place outside the
hearing of the jury, after Plaintiff’s counsel had already declined to pursue a
mistrial. (DOC #500, trial court’s order of February 19, 2013).

19 The court did admonish Cornell’s counsel despite counsel’s attempt to
explain his intent and comment. (App. 2991-2992a).
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Court…. A [party] may not sit idly by in the face of obvious error and later take

advantage of a situation which by his inaction he has helped to create.” United

States v. Grosso, 358 F.2d 154, 158 (3d Cir. 1966), revs’d on other grounds, 390

U.S. 62 (1968).

Plaintiff had an opportunity to request a limiting instruction regarding the

Document, to request a clarifying instruction when the exhibit was introduced, and

even to request a mistrial if he truly thought one was warranted (which it was not).

Having chosen not to employ any of those options, Plaintiff waived any right to

claim error after the adverse verdict.

C. THE JUDGMENT AGAINST PLAINTIFF SHOULD ALSO BE
AFFIRMED BECAUSE (1) PLAINTIFF’S CLAIM WAS
BARRED BY HIS WAIVER AND EXPRESS ASSUMPTION
OF RISK, (2) PLAINTIFF’S CLAIM WAS BARRED BY NEW
YORK’S DOCTRINE OF PRIMARY ASSUMPTION OF RISK,
AND (3) PLAINTIFF FAILED TO PROVE CAUSATION

This Court “can affirm on any basis supported by the record[.]” Christ the

King Manor, Inc. v. Secretary United States Dept. of Health and Human Svcs.,

2013 U.S. App. LEXIS 19317, __ 3d Cir. __ (September 19, 2013) (citation

omitted). There are three clear additional bases to affirm the judgment in favor of

Cornell.

1. Plaintiff’s Claim Was Barred by the Waiver and
Assumption of Risk Form, Which Was Valid and
Enforceable________________________________________
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a. N.Y. G.O.L. §5-326 does not apply to a college or
university

The trial court recognized that even in cases where §5-326 applies (so that a

waiver is not enforceable to completely bar a claim), relevant parts of that

document are still admissible. However, the trial court should not have reached

that issue, because §5-326 did not apply to Cornell, an educational institution. The

Waiver and Assumption of Risk document Plaintiff signed was valid and

enforceable, and it barred Plaintiff’s claim in its entirety.

New York State is home to over 460 private and public colleges and

universities.20 In the 37 years since §5-326 was enacted, no New York federal

court, state appellate court or state trial court has ever applied that provision to an

enrolled student’s claim against a college or university facility owner. On the

contrary, cases have recognized that a college or university is not a “pool,

gymnasium, place of public amusement or recreation or similar establishment”

within the meaning of the statute.

Section 5-326 was enacted in 1976 to address concerns about “small-print”

liability waivers issued by commercial amusement parks and other commercial

recreational facilities on their admission tickets. The Legislative History for the

20 See http://www.campuscorner.com/new-york-colleges.htm (last
visited October 21, 2013).
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law reflects that the “pertinent considerations” in initially introducing the bill were

as follows:

Currently many places of recreation seek to be exempt
from liability for negligence by way of printed provisions
on the ticket of admission; in addition to what has been
deemed general unfairness of small print disclaimers
found on small entrance tickets. This has taken the form
of the small print disclaimers on entrance tickets.

See New York Executive Bill Jacket, Laws of 1976, Chap. 414 (DOC 138-1,

Exhibit “B” (pp. 8-29)). See also, e.g., economic and budget reviews confirming

that the bill did not affect state finances (which would not be true if the bill applied

to colleges and universities). (Id.).

In accordance with that legislative history, New York courts have held that

the statute does not apply to an educational institution, such as a college or

university. For example, in Lemoine v. Cornell Univ., 2 A.D.3d 1017, 1019, 769

N.Y.S.2d 313 (N.Y. App. Div. 3d Dep’t 2003), appeal denied, 2 N.Y.3d 701, 810

N.E.2d 912, 778 N.Y.S.2d 459 (2004), the Appellate Division of the Supreme

Court of New York refused to apply §5-326 where the defendant, Cornell, was

“unquestionably an educational institution” and “the purpose of the climbing wall

facility was ‘for education and training in the sport of rockclimbing.’” The court

explained that any recreational use of the facility would be ancillary to “its primary

educational purpose.” Lemoine, 2 A.D.3d at 1018-1019 (citations omitted).
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More recently, in Fazzinga v. Westchester Track Club, 2006 N.Y. Misc.

LEXIS 2899, N.Y.L.J. 120 (May 24, 2006), the Supreme Court of New York again

found that §5-326 did not apply to a university, State University of New York

(“SUNY”) Purchase. In that case, the plaintiff signed a waiver before participating

in a foot race on the campus. Shortly after crossing the finish line, the plaintiff

died. The Court explained that § 5-326 did not apply to an event on a university

campus:

In addition, Timothy Fazzinga had signed a release
waiving and releasing any and all rights and claims for
damages against Westchester Track Club and “any and
all sponsors and their representatives …” for any and all
injuries suffered by him in the event. Plaintiffs contend
that the release is void pursuant to General Obligations
Law § 5-326. This section is inapplicable as the event,
which was held on the university campus, did not take
place in a “place of amusement or recreation, or similar
establishment …”

Id. (emphasis added, citation omitted).

The New York Supreme Court, Appellate Division, affirmed, holding that

General Obligations Law § 5-326 did not apply to SUNY Purchase:

“The legislative history of General Obligations Law § 5-
326 (L 1976, ch 414, § 1) establishes that it was a
consumer protection measure based upon an assessment
that members of the general public patronizing
proprietary recreational and amusement facilities are
commonly either entirely unaware of the existence of
exculpatory clauses in admission tickets or membership
applications or are unappreciative of the legal
consequences thereof. … Here, the decedent was not a
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member of the general public patronizing a proprietary
recreational or amusement facility who was unaware or
could not appreciate the consequences of an exculpatory
clause in an admission ticket or a membership
application.

Fazzinga v. Westchester Track Club, 48 A.D.3d 410, 851 N.Y.S.2d 278 (N.Y.

App. Div. 2d Dep’t 2008)(emphases added, citations omitted).

Cornell, the owner of Teagle Hall Gymnasium, is unquestionably an

educational institution. See N.Y. Educ. Law §§5701 et seq. Teagle Hall

Gymnasium, on Cornell’s campus, is not open to the general public. Cornell

restricts the use of Teagle Hall Gymnasium and the gymnastics equipment located

in it to its Varsity Gymnastics Team, its Physical Education classes and the

Gymnastics Club. Its primary purpose is for instruction and training in the sport of

gymnastics, and the Gymnastics Club was using it for that primary purpose on the

night of Plaintiff’s injury.

The trial court’s ruling that §5-326 applies to Cornell was contrary to well-

established New York law. Plaintiff admittedly completed and signed a waiver of

suit and express assumption of the risk,21 and Cornell was entitled to judgment in

its favor based on that document.

21 Plaintiff’s claim that he did not actually read the document would not
have allowed him to avoid it under New York law. See, e.g., Brock v. Miller, 2
A.D.3d 1439, 769 N.Y.S.2d 424 (App. Div. 4th Dep’t 2003). In fact, “[i]f the
signer could read the instrument, not to have read it was gross negligence; if he
could not read it, not to procure it to be read was equally negligent; in either case,
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b. §5-326 also does not apply where no entrance fee was
charged

Even if §5-326 applied to a college or university, the statute would not apply

here for another reason. The statute only applies to agreements “pursuant to which

such owner or operator receives a fee or other compensation for the use of such

facilities,” and the undisputed evidence at trial established that Cornell did not

“receive[] a fee or other compensation for the use of such facilities.”

Plaintiff misrepresents the record in this regard, stating, for example, that

Cornell offered “dangerous recreational activities” that “for a fee” were “made

available to members of the public” and that Cornell merely required members of

the public to “pay[] a fee to access the gymnasium equipment.” (Plaintiff’s brief at

1, 2). The truth is that any payment by Plaintiff was made in his capacity as a

member of the Gymnastics Club, paid as dues to the Gymnastics Club, and the

Gymnastics Club did not pay Cornell to use the gym.

Plaintiff did not introduce any evidence of any payment to Cornell. Cornell,

on the other hand, called two witnesses who testified that there was no such

payment to Cornell – since Cornell did not charge its Independent Student

Organizations, including the Gymnastics Club, to use Cornell’s facilities, including

Teagle Hall Gymnasium. See App. 4865a-4866a (Gymnastics Club treasurer Erika

the writing binds him.” Madison Indus., Inc. v. Garden Ridge Co., 2011 N.Y. Slip
Op 31866U, 2011 N.Y. Misc. LEXIS 3370 (N.Y. Sup. Ct. 2001) (citations
omitted).
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Iachello testifying that the Club’s budget did not include any payment to Cornell);

4859a-4860a (Dr. Susan Murphy testifying that Cornell does not charge the sports

clubs to use the facilities on campus, did not charge the Gymnastics Club to use

Teagle Hall gymnasium, and did not receive any benefit from the dues the

Gymnastics Club charged its members: “The dues are strictly for the running of

their own organization.”).22

Because the undisputed evidence demonstrated that Cornell did not receive

a fee or other compensation for the use of such facilities, §5-326 by its own terms

did not apply, and Cornell was entitled to judgment as a matter of law based on the

waiver and assumption of risk.

2. Plaintiff’s Claim was Barred by New York’s Doctrine of
Primary Assumption of The Risk: The Risk of Upside-
Down Gymnastics Moves is Open and Obvious, Plaintiff
was Aware of Them, and Cornell did not Alter Them____

Cornell was also entitled to judgment in its favor for a second reason:

Plaintiff’s claim was barred by New York’s controlling doctrine of primary

assumption of the risk.23 Plaintiff incorrectly states, with no citation, that “Under

New York law, all gymnasium owners and/or operators have a non-delegable duty

22 The statute does not apply to payment of dues. Bufano v. National
Inline Roller Hockey Ass’n, 272 A.D.2d 359, 707 N.Y.S.2d 223 (App. Div. 2d
Dep’t 2000)

23 Cornell moved for judgment under Fed. Rule Civ. P. 50 at the close of
Plaintiff’s evidence (App. 4298a, 4310a; DOC #419) and the close of all the
evidence. (App. 5315a; DOC # 427, 439).
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to provide for reasonable supervision and care to present foreseeable injury.”

(Plaintiff/ Appellant’s brief at 24). That is simply not New York law.

a. Primary assumption of the risk applies here, and
Cornell’s only duty was to avoid making the
conditions less safe than they appeared to be

As Cornell explained above (Argument A.1.a, p. 22), the New York Court of

Appeals substantially changed New York law and its expressed public policy

beginning with the case of Turcotte v. Fell, supra, in 1986. That case and its

progeny have created New York’s uniquely broad doctrine of “primary assumption

of the risk” for athletic and recreational activities. Under that doctrine, “[A]

defendant providing a place for recreation or athletics is obligated only ‘to make

the conditions as safe as they appear to be.’” Morgan v. State of New York, supra.

The doctrine encompasses risks involving less than optimal conditions, Bukowski

v. Clarkson, supra. Where the risk is open and obvious, the mere fact that a

defendant could have provided safer conditions is irrelevant. Sajkowski, supra. It is

not necessary that the plaintiff foresee the exact manner in which his injury

occurred, so long as he is aware of the potential for injury of the mechanism from

which the injury results. The doctrine applies to activities ranging from college

varsity sports to unstructured recreation to children’s games. See pp. 22-26, supra.

Cornell argued the applicability of this doctrine in its motion for summary

judgment. (DOC #171). In opposing the motion, Plaintiff argued that Teagle Hall

Case: 13-1772     Document: 003111435450     Page: 65      Date Filed: 10/29/2013



57

posed hidden risks to a “novice or beginner participant” like him, so that primary

assumption of risk did not apply. (See, e.g., DOC 183, p. 43). In denying Cornell’s

motion, the trial court accepted those allegations, stating that in light of Plaintiff’s

assertion “that he was not aware of the relevant risk and could not be expected to

be aware of that risk,” summary judgment was “obviously inappropriate.” (DOC

#229, pp. 13-14).

b. Cornell did not alter the open and obvious risk of
performing upside-down gymnastics moves on the
Tumbl Trak

The evidence at trial resolved any “material facts” that prevented the trial

court from granting summary judgment on primary assumption of the risk, and

established that Cornell was entitled to judgment as a matter of law. A reasonable

jury could not have concluded that Plaintiff did not know anything about the risks

of back flips on the Tumbl Trak for all the reasons discussed above. A reasonable

jury also could not have concluded that Cornell made the Tumbl Trak less safe

than it appeared to be (which was Cornell’s only duty under New York law as “a

defendant providing a place for recreation or athletics”).

Again, Plaintiff’s gymnastics expert conceded that there was no mechanical

deficiency with the Tumbl Trak that caused or contributed to Plaintiff’s accident or

injury. On the contrary, “The Tumbl Trak was in good condition and it worked.”

(App. 3106a).
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Moreover, none of Plaintiff’s various theories directed at Cornell would

obviate primary assumption of risk. The arguments - that Cornell should have had

an “overhead rig,” or “supervision” in the form of hand-spotting, or should have

shown every user the Tumbl Trak owners’ video, manual and poster, or should

have imposed different qualifications on the advisor for the student-run

Gymnastics Club - even if believed, did not make the Tumbl Trak less safe than it

appeared to be.

Plaintiff’s brief misstates Cornell’s legal duty, stating – without authority –

that New York imposes a “non-delegable duty of care” on New York gymnasium

owners. (Plaintiff’s brief at 24). Plaintiff is incorrect.

In the trial court, Plaintiff relied upon two intermediate appellate court cases

that were over 30 years old, Eddy v. Syracuse University, 78 A.D.2d 989, 433

N.Y.S.2d 923 (App. Div. 4th Dep’t 1980) and Lorenzo v. Monroe Community

College, 72 A.D.2d 945, 422 N.Y.S.2d 230 (App. Div. 4th Dep’t 1979). (DOC

#259, pp. 9-12).24 Those cases merely discussed the ordinary standard of care for a

property owner at that time, did not make any duty was non-delegable, and

predated the significant changes in New York law that began with Turcotte.

24 The trial court appears to have accepted Plaintiff’s representation
about those cases for purposes of denying Cornell’s motion for summary
judgment. (DOC # 229, p. 14, n. 11).
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After Turcotte, the duty of a gymnasium owner is not to protect users against

reasonably foreseeable injury as it was in Eddy. On the contrary, “a defendant

providing a place for recreation or athletics is obligated only ‘to make the

conditions as safe as they appear to be.’” Marcano, supra, quoting Turcotte.

The significant change is seen by contrasting the opposite results reached in

the pre-Turcotte decision in Eddy (jury questions presented as to whether

proximity of glass doors to basketball created foreseeable risk of injury to college

students, and whether “obvious danger” of doors could have been protected

against) and post-Turcotte decisions in, for example, Zachary G. v. Young Israel of

Woodmere, supra (infant plaintiff assumed the risk of running into closed

gymnasium doors near playing surface).

The correct scope of Cornell’s duty as a property/gymnasium owner is not to

protect against foreseeable risk, as Plaintiff claims, but rather, to avoid making the

conditions less safe than they appeared to be.25 Cornell did not alter the appearance

of the Tumbl Trak or increase the danger to Plaintiff that was already inherent in

performing a back flip. Plaintiff’s claim was barred by primary assumption of the

risk, and Cornell was entitled to judgment in its favor as a matter of New York

law.

25 The trial court instructed on this stricter duty, over Cornell’s objection
(App. 5463a, 5337a), rather than the post-turcotte duty requested by Cornell. (App.
5337a). Cornell was found “not negligent” even under the stricter duty.
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3. Plaintiff’s Claim Failed as a Matter of Law because
Plaintiff’s Causation Theory was Pure Speculation________

Another basis raised in Cornell’s Rule 50 motion was that there was no

evidence from which a jury could have found causation without utterly

speculating. Even assuming, arguendo, that Plaintiff proved negligence, any

alleged lack of overhead rigging, or “hand spotting,” or posters, or additional

supervision, did not cause Plaintiff’s accident.

For example, even if Cornell had a duty to have overhead rigging for its

Tumbl Trak (and could purchase such a rig, which Tumbl Trak did not sell), the

absence of such a rig could not reasonably be a cause of Plaintiff’s accident. There

was not a hint in the testimony that Plaintiff would have used an overhead rig, and

the evidence of his past successful back flips on and off the Tumbl Trak

contradicted that theory. See also, e.g., testimony of Anthony Wang (Wang and

Plaintiff were practicing back flips on the Tumbl Trak, with Wang asking Plaintiff

about where to look and put his hands, and the two watching one another and

giving “hints” (App. 3998a, 6493a)). Plaintiff’s own biomechanical expert could

not say to a reasonable degree of certainty that Plaintiff’s accident would not have

occurred even with an overhead rig. (App. 3522a-3525a).

Likewise, lack of hand-spotting would not be a cause of the accident,

because of the extremely short time between when Plaintiff “balked” his move and

when he contacted the surface of the Tumbl Trak. Every witness asked to estimate
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agreed it took from 1-1½ seconds to complete a back flip, and Mr. Desmoulin

agreed that the time “from the apex of his jump [the point where Plaintiff balked]

to the point of impact would be less than a second.” (App. 3503a). See Gibbons v.

Pine Bush Central School Dist., 97 A.D.3d 724, 948 N.Y.S.2d (App. Div. 2d Dep’t

2012) (injury happened “in such a short period of time that any alleged lack of

supervision was not a proximate cause of the infant plaintiff’s injuries”); Navarro

v. City of New York, 87 A.D.3d 877, 929 N.Y.S.2d 236 (App. Div. 1st Dep’t

2011) (same). Plaintiff’s expert admitted that even with a spotter, injuries can

happen (App. 3126a). Mr. Davis of Tumbl Trak (called by Plaintiff) acknowledged

that even Olympic-level athletes could be injured on Tumbl Traks (App. 3016a).

On this proof, a jury could not have concluded, without utterly speculating, that the

absence of a spotter caused the accident.

There was certainly no evidence that an alleged lack of warnings caused this

accident. Plaintiff testified he did not even read the warnings that were actually

handed to him (the Waiver and Assumption of Risk – which stated that it should be

read before signing), or the “WARNINGS” posted on the Tumbl Trak itself. The

Manual said nothing relevant that was not already reflected on the Tumbl Trak,

and the same is true as to the alleged poster. Plaintiff also admitted at trial that he

did not know what was posted in the “bulletin board” area of Teagle Hall

Gymnasium in either the spring or fall of 2006. (App. 4271a). Where Plaintiff
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failed to read the document he actually signed, there was no evidence from which a

jury could conclude that an owner’s manual, video or poster would have made a

difference.

Plaintiff argues that Torrey Jacobs (the faculty adviser hired by the

Gymnastics Club) was not a “qualified supervisor” or that she did not meet Mr.

Gantert’s personal preferences. See, e.g., Plaintiff’s brief at 25-26. However, lack

of qualifications cannot be a cause of an accident. See, e.g., Gonzalez v. University

System of New Hampshire, 2005 Conn. Super. LEXIS 288 (Conn. Super. Jan. 28,

2005) (qualifications of coach cannot be the legal cause of the plaintiff’s injuries

because in a negligence case, it is not the actor’s qualifications but her acts or

omissions that must be a legal cause). Plaintiff was not relying on Torrey Jacobs,

or anyone else, to spot him or help him perform a back flip, and Torrey Jacobs’

lack of gymnastics experience did not make the back flip any more difficult or

dangerous, or cause Plaintiff to “bail out.” There was no evidence that a supervisor

with different qualifications would have done a single thing differently.

Similarly, even where a duty to supervise exists (as with young school

children, where schools still retain an in loco parentis duty, i.e., “the duty of

supervision is the same as that of a reasonably prudent parent”), an alleged failure

to supervise or instruct is not a basis for liability unless the plaintiff establishes that

the additional supervision or instruction would have avoided the injury. See e.g.,
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Palozzi v. Priest, 280 A.D.2d 986, 987, 720 N.Y.S.2d 676, 677 (App. Div. 4th

Dep’t 2001) (13-year-old boy assumed the risks inherent in wrestling, including

wrestling on the surface of a trampoline; “The alleged lack of supervision did not

create a ‘dangerous condition over and above the usual dangers that are inherent in

the sport…’”). Here, there was no evidence that more or different “supervision” or

“consultation” or “risk assessment” would have prevented Plaintiff from using the

Tumbl Trak, or predicted or prevented his “balking” on a move he previously

performed successfully.

Plaintiff’s own expert agreed that Plaintiff himself was solely responsible for

“balking” or “bailing out” and not completing his back flip. Plaintiff did not fall

because there was anything wrong with the Tumbl Trak, or because of hand-

spotting or “rules” or posters. Plaintiff’s after-the-fact complaints about the

gymnasium did not change the risk inherent in performing a back flip,and did not

cause Plaintiff to fail to complete his back flip.

VIII. CONCLUSION

This Court exercises a “highly deferential” review over a district court’s

denial of a new trial, and will uphold the jury’s verdict if there is a reasonable basis

to do so. Cornell has set forth multiple compelling reasons in this case. The district

court acted well within its discretion in denying Plaintiff’s request for a new trial,

and this Court should affirm.
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