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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 13-1144

CONESTOGA WOOD SPECIALITIES CORPORATION;
NORMAN HAHN; NORMAN LEMAR HAHN;
ANTHONY H. HAHN; ELIZABETH HAHN; KEVIN HAHN,
Appellants

V.

SECRETARY OF THE UNITED STATES DEPARTMENT
OF HEALTH AND HUMAN SERVICES; SECRETARY UNITED STATES
DEPARTMENT OF LABOR; SECRETARY UNITED STATES DEPARTMENT OF
THE TREASURY;UNITED STATES DEPARTMENT OF HEALTH AND HUMAN
SERVICES; UNITED STATES DEPARTMENT OF LABOR; UNITED STATES
DEPARTMENTOF THE TREASURY
(E.D. Pa. No. 5-12-cv-06744)

Before: RENDELL, JORDAN and GARTH, Circuit Judges

OPINION/ORDER RE EXPEDITED MOTION FOR INJUNCTION

Before us is a motion for a stay pending appeal, which, in our Court, is an
extraordinary remedy. See United States v. Cianfrani, 573 F.2d 835, 846 (3d Cir. 1978).
This case involves a challenge to the enforcement provisions of the Patient Protection and
Affordable Care Act (the “ACA”) and related regulations that require Conestoga to
include coverage for contraception — including abortifacients and sterilization — in its
employee health insurance plan. See 42 U.S.C. § 300gg-13(a)(4); 77 Fed. Reg. 8725
(Feb. 15, 2012). In essence, Plaintiffs Conestoga Wood Specialties Corporation, a
secular, for-profit corporation, and five of its shareholders, the Hahns, claim that
providing the mandated coverage would violate their religious beliefs. Plaintiffs brought
suit in the Eastern District of Pennsylvania and filed a motion for a preliminary injunction
to enjoin enforcement of the regulations. After holding an evidentiary hearing, the
District Court issued a 34-page opinion on January 11, 2013, detailing its reasons for
denying injunctive relief to Plaintiffs. See Conestoga Wood Specialties Corp. v. Sebelius,
--- F. Supp. 2d ---, No. 12-6744, 2013 WL 140110 (E.D. Pa. Jan. 11, 2013). Plaintiffs
subsequently filed a motion for a stay pending appeal in this Court.
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As Judge Jordan notes, the standard for obtaining a stay pending appeal is
essentially the same as that for obtaining a preliminary injunction. “A preliminary
injunction is an extraordinary remedy never awarded as of right.” Winter v. Natural
Resources Defense Council, Inc., 555 U.S. 7, 24 (2008). To qualify for preliminary
injunctive relief, a party must demonstrate “(1) a likelihood of success on the merits; (2)
that it will suffer irreparable harm if the injunction is denied; (3) that granting preliminary
relief will not result in even greater harm to the nonmoving party; and (4) that the public
interest favors such relief.” Kos Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d Cir.
2004). Therefore, in assessing the present motion for a stay pending appeal, we must
consider the same four factors that the District Court considered after an evidentiary
hearing, ultimately concluding that preliminary relief was not warranted.

Such stays are rarely granted, because in our Court the bar is set particularly high.
Indeed, we have said that an “injunction shall issue only if the plaintiff produces evidence
sufficient to convince the district court that all four factors favor preliminary relief.” N.J.
Hosp. Ass’n v. Waldman, 73 F.3d 509, 512 (3d Cir. 1995) (citation omitted). In other
words, “[a] plaintiff’s failure to establish any element in its favor renders a preliminary
injunction inappropriate.” NutraSweet Co. v. Vit-Mar Enter., Inc., 176 F.3d 151, 153 (3d
Cir. 1999). This standard distinguishes the present case from most of the cases cited by
Judge Jordan in his dissent, in which those courts applied a “sliding scale” standard,
whereby preliminary injunctive relief may be granted upon particularly strong showing of
one factor. In those cases, “[t]he more the balance of harms tips in favor of an injunction,
the lighter the burden on the party seeking the injunction to demonstrate that it will
ultimately prevail.” Korte v. Sebelius, No. 12-3841, 2012 WL 6757353, at *2 (7th Cir.
Dec. 28, 2012)."

! See also Grote v. Sebelius, --- F.3d -, 13-1077, 2013 WL 362725, at *3 (7th Cir. Jan.
30, 2013) (adopting the reasoning of Korte and applying the same “sliding scale”
standard); Monaghan v. Sebelius, --- F. Supp. 2d ---, No. 12-15488, 2012 WL 6738476,
at *3 (E.D. Mich. Dec. 30, 2012) (applying a standard that “[c]ourts . . . may grant a
preliminary injunction even where the plaintiff fails to show a strong or substantial
probability of success on the merits, but where he at least shows serious questions going
to the merits and irreparable harm which decidedly outweighs any potential harm to the
defendant if the injunction is issued”); Am. Pulverizer Co. v. U.S. Dep’t of Health &
Human Servs., No. 12-3459, slip op. at 8 (W.D. Mo. Dec. 20, 2012) (applying a sliding
scale standard and finding that “the balance of equities tip strongly in favor of injunctive
relief in this case and Plaintiffs have raised questions concerning their likelihood of
success on the merits that are so serious and difficult as to call for more deliberate
investigation™); Tyndale House Publishers, Inc. v. Sebelius, --- F. Supp. 2d ---, No. 12-
1635, 2012 WL 5817323, at *4 (D.D.C. Nov. 16, 2012) (applying a sliding scale standard
by which “[i]f the movant makes an unusually strong showing on one of the factors, then
it does not necessarily have to make as strong a showing on another factor”).

2
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To be sure, the law requires us to balance the factors against each other; however
Judge Jordan overstates the significance of Constructors Association of Western
Pennsylvania v. Kreps, 573 F.2d 811 (3d Cir. 1978), in favor of applying a less stringent
standard. The fact of the matter is that this Court has not sanctioned the “sliding scale”
standard employed in other courts of appeals. Accordingly, we must examine each factor
and determine whether Plaintiffs have met their burden as to each element.

We agree with the District Court’s ruling that Plaintiffs have not met their burden
in demonstrating likelihood of success on the merits. We find the District Court’s
reasoning persuasive and we incorporate it by reference herein. In short, it determined
that Plaintiffs had not demonstrated their likelihood of success on the merits of their
claims under either the First Amendment or the Religious Freedom Restoration Act
(“RFRA”). Conestoga Wood Specialties Corp.,2013 WL 140110 at *18. The District
Court determined that, as a secular, for-profit corporation, Conestoga has no free exercise
rights under the First Amendment, id. at *6-8, and is not a “person” under the RFRA, id.
at *10.

Concerning the Hahns’ rights under the Free Exercise Clause of the First
Amendment, the District Court concluded that the ACA regulations are generally
applicable because they are not specifically targeted at conduct motivated by religious
belief, and are neutral because the purpose of the regulations is to promote public health
and gender equality instead of targeting religion. Id. at *8-9. Because a neutral law of
generally applicability need only be “rationally related to a legitimate government
objective” to be upheld — and the government demonstrated that the regulations are just
that — the District Court concluded that the Hahns’ challenge to the regulations under the
Free Exercise Clause were not likely to succeed. Id. (citing Combs v. Home-Ctr. Sch.
Dist., 540 F.3d 231, 243 (3d Cir. 2008)). Likewise, the District Court found that the
Hahns’ claims under the RFRA were not likely to succeed because the burden imposed
by the regulations does not constitute a “substantial burden” under the RFRA. While this
question presents a close call, id. at *12, the District Court ultimately concluded that any
burden imposed by the regulations would be too attenuated to be considered substantial
and that any burden on the Hahns’ ability to exercise their religion would be indirect, id.
at *14.

Furthermore, regarding Plaintiffs’ claim under the Establishment Clause of the
First Amendment, the District Court found that the “religious employer exemption” of
the ACA does not violate the Establishment Clause because it applies equally to
organizations of every faith and does not favor one denomination over another, and does
not create excessive government entanglement with religion. /d. at *15-16. Finally, the
District Court found that Plaintiffs’ Free Speech claim had little likelihood of success
because the ACA regulations “affect[] what [Plaintiffs] must do . . . not what they may or
may not say,” id. at *17 (quoting Rumsfeld v. Forum for Academic and Institutional
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Rights, 547 U.S. 47, 60 (2006)), and the regulations do not interfere with Plaintiffs’
expression of their opinions regarding contraceptives.

While we note that the issues in this case have not been definitively settled by this
Court or the Supreme Court, we nonetheless find that Plaintiffs failed to prove a
“reasonable likelihood of success on the merits,” as required by law. See Assoc. N.J.
Rifle and Pistol Clubs v. Governor of the State of New Jersey, --- F.3d ---, No. 12-1624,
2013 WL 336680, at *2 (3d Cir. Jan. 30, 2013). Judge Goldberg’s reasoning comports
with that of other courts who analyzed the issue of whether a stay should be granted
pending appeal in the same situation based on the same factors, and the same standard,
that we do. See, e.g., Hobby Lobby Stores, Inc. v. Sebelius, No. 12-6294, 2012 WL
6930302, at *3 (10th Cir. Dec. 20, 2012) (concluding that the reach of the RFRA does not
“encompass the independent conduct of third parties with whom the plaintiffs have only a
commercial relationship”). Plaintiffs and Judge Jordan take issue with certain aspects of
Judge Goldberg’s analysis and view of the case law; however, we conclude that his
reasoning is sound and is not likely to be overturned on appeal.

While we recognize that, as Judge Jordan urges, the rights at stake are important,
we do not, unlike other courts, relax our standard depending on the nature of the right
asserted. Given our standard, because Plaintiffs failed to prove their likelihood of
success on the merits, we DENY their request for extraordinary relief. Judge Garth is
filing a concurrence and Judge Jordan is filing a dissent.

By the Court,

/s/Marjorie O. Rendell
Circuit Judge

Dated: 2/7/13

MB/cc: Charles W. Proctor, III, Esq.
Randall L. Wenger, Esq.
Michelle Renee Bennett, Esq.
Alisa B. Klein, Esq.
Mark B. Stern, Esq.
Michelle Renee Bennett, Esq.
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Conestoga Wood v. Sect’y Dept. HHS January 29, 2013
No. 13-1144 CCO-046-E

GARTH, Circuit Judge, concurring.

I concur wholeheartedly in Judge Rendell’s majority opinion, which correctly
outlines this Court’s standard of review in motions seeking an injunction pending appeal
and which denies the plaintiffs’' motion to enjoin the Affordable Care Act’s furnishing of
contraceptives to women. | also agree with Judge Rendell that Conestoga has failed to
carry its burden of demonstrating that it is likely to be successful in any of its claims
under the First Amendment or the RFRA. In reaching this conclusion, as Judge Rendell
points out, the District Court convincingly disposed of Conestoga's arguments.

I write separately in order to highlight what I have found to be particularly
persuasive reasoning advanced both by District Court Judge Goldberg’s thorough and
comprehensive opinion in this case” and by our sister Circuits, most notably the Tenth
Circuit in Hobby Lobby Stores, Inc. v. Sebelius, 12-6294, 2012 WL 6930302 (10th Cir.
Dec. 20, 2012).” T have also found the opinion of Judge Judge Ilana Rovner of the
Seventh Circuit, writing in dissent in Grote v. Sebelius, 13-1077, 2013 WL 362725 at *4-
15 (7th Cir. Jan. 30, 2013), to dispositively answer all of the arguments of Conestoga and
Judge Jordan. I conclude, as Judge Rovner’s opinion does, that Conestoga’s complaint is
flawed and without the likelihood of success necessary to warrant an injunction.

I begin by noting that Conestoga moved for an injunction pending appeal before
the District Court. That motion was denied; Conestoga Wood Specialities Corp. v.
Sebelius, No. 12-6744, 2013 WL 140110 at *18 (E.D. Pa. Jan. 11, 2013); and Conestoga

renewed the motion before us. See F. R. App. P. 8 (a). As Judge Rendell has discussed

' For purposes of identification, except as otherwise specified I will refer to the plaintiffs
as “Conestoga,” inasmuch as the for-profit corporation Conestoga is the only entity that
has any direct obligations under the ACA.

* Conestoga Wood Specialties Corp. v. Sebelius, No. 12-6744, 2013 WL 140110 (E.D.
Pa. Jan. 11, 2013).

3 See also Autocam Corp. v. Sebelius, No. 12-2673, slip op. (6th Cir. Dec. 28, 2012). I
also note, as an aside, that Justice Sotomayor, sitting as a single Circuit Justice for the
Tenth Circuit, denied the plaintiffs in Hobby Lobby an injunction pending review,
reasoning that “Applicants do not satisfy the demanding standard for the extraordinary
relief they seek.” Hobby Lobby Stores, Inc. v. Sebelius, 133 S. Ct. 641, 643 (Sotomayor,
Circuit Justice Dec. 26, 2012).




Case: 13-1144 Document: 003111161038 Page: 6  Date Filed: 02/07/2013

(Maj. Op. at 2), the analytic framework governing such requests is well established: “In
ruling on a motion for a preliminary injunction, the district court must consider: (1) the
likelihood that the plaintiff will prevail on the merits at final hearing; (2) the extent to
which the plaintiff is being irreparably harmed by the conduct complained of; (3) the
extent to which the defendant will suffer irreparable harm if the preliminary injunction is
issued; and (4) the public interest. The injunction should issue only if the plaintiff
produces evidence sufficient to convince the district court that all four factors favor
preliminary relief.” Merch. & Evans, Inc. v. Roosevelt Bldg. Products Co., Inc., 963 F.2d
628, 632-33 (3d Cir. 1992) (citations omitted).

I focus my attention in this concurrence on the first factor; i.e, whether Conestoga
has shown a likelihood of success on the merits. Because this Court requires that all four
factors be satisfied, Conestoga must demonstrate first that it is “likely to prevail on the
merits.” Constructors Ass’n of W. Pennsylvania v. Kreps, 573 F.2d 811, 814 (3d Cir.
1978). See also Delaware River Port Auth. v. Transamerican Trailer Transp., Inc., 501
F.2d 917, 919-20 (3d Cir. 1974) (“[A]s a prerequisite to the issuance of a preliminary
injunction the moving party must generally show: (1) a reasonable probability of eventual
success in the litigation . . . .”). I conclude that Conestoga has demonstrated no such
likelihood of success.

Conestoga seeks to demonstrate that it, Conestoga Wood Specialties
Corporation—the for-profit corporate entity that would be required under the ACA to
participate in an insurance plan for its employees that includes coverage of various
contraceptives—has religious views that are entitled to legal protection and that these
religious views are identical with those of its owners, the Hahns.

As the District Court properly recognized, this argument fails to account for the
fact that for-profit corporate entities, unlike religious non-profit organizations, do not—
and cannot—Iegally claim a right to exercise or establish a “corporate” religion under the
First Amendment or the RFRA. As the District Court noted, “[g]eneral business
corporations ... do not pray, worship, observe sacraments or take other religiously-
motivated actions separate and apart from the intention and direction of their individual
actors.” Contestoga 2013 WL 140110 at *7 (quoting Hobby Lobby Stores, Inc. v.
Sebelius, 870 F.Supp.2d 1278, 1291 (W.D. Okla. 2012)). Unlike religious non-profit
corporations or organizations, the religious liberty relevant in the context of for-profit
corporations is the liberty of its individuals, not of a profit-seeking corporate entity.*

* I also note in this connection that President Obama has recently proposed permitting a
broad range of religious nonprofit organizations who object to providing contraception
coverage to decline to do so. Coverage of Certain Preventive Services Under the
Affordable Care Act, http://www.ofr.gov/OFRUpload/OFRData/2013-02420 PI.pdf
(proposed Jan. 30, 2013).
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Conestoga further claims that it should be construed as holding the religious
beliefs of its owners. This claim is belied by the fact that, as the District Court correctly
noted, “‘[1]ncorporation’s basic purpose is to create a distinct legal entity, with legal
rights, obligations, powers, and privileges different from those of the natural individuals
who created it, who own it, or whom it employs’ . . . . It would be entirely inconsistent to
allow the Hahns to enjoy the benefits of incorporation, while simultaneously piercing the
corporate veil for the limited purpose of challenging these regulations.” Contestoga, 2013
WL 140110 at *8 (quoting Cedric Kushner Promotions, L.td. v. King, 533 U.S. 158, 163,
121 S.Ct. 2087, 150 L.Ed.2d 198 (2001)). As Judge Rovner put it in Grote, “the mission
of Grote Industries, like that of any other for-profit, secular business, is to make money in
the commercial sphere. In short, the only religious freedoms at issue in this appeal are
those of the Grotes, not the companies they own.” Grote, 13-1077, 2013 WL 362725 at
*5. Similarly, the purpose—and only purpose—of the plaintiff Conestoga is to make
money! Despite Judge Jordan's objection to this statement (see Diss. Op. at n. §), the
record clearly reveals that Conestoga Wood Specialties Corporation is no more than a
for-profit corporation designed for commercial success and is without membership in any
church, synagogue, or mosque and without religious convictions.

I will not reiterate at length the defects in the claims brought by the individual
plaintiffs as distinct from the corporate entity Contestoga, which as discussed above
cannot claim its own “corporate” right to free exercise of religion. The flaw in this aspect
of Conestoga’s argument is more than sufficiently articulated in Judge Rovner’s opinion
in Grote, which is as completely applicable to Conestoga as it is to Grote: “it is the
corporation, rather than its owners, which is obligated to provide the contraceptive
coverage to which the owners are objecting. [Conestoga Wood Specialties Corporation]
is a closely-held, family-owned firm, and I suspect there is a natural inclination for the
owners of such companies to elide the distinction between themselves and the companies
they own. . . . [Nevertheless the Hahns] are, in both law and fact, separated by multiple
steps from both the coverage that the company health plan provides and from the
decisions that individual employees make in consultation with their physicians as to what
covered services they will use.” Grote v. Sebelius, 13-1077, 2013 WL 362725 at *6-7
(7th Cir. Jan. 30, 2013) (citation omitted).

Suffice it to say that there is no argument advanced by Conestoga, or by Judge
Jordan in dissent here, that convinces me that Conestoga’s motion for an injunction
should be granted. I am confident that Conestoga’s appeal will not succeed, and I—as
does Judge Rendell—therefore deny their expedited motion for an injunction pending
appeal.
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Conestoga Wood v. Sect’y Dept. HHS January 29, 2013
No. 13-1144 CCO-046-E

JORDAN, Circuit Judge, dissenting.

Conestoga Wood Specialties Corporation (“Conestoga”), and five of its owners,
Norman Hahn, Elizabeth Hahn, Norman Lemar Hahn, Anthony H. Hahn, and Kevin
Hahn, appeal the denial of their motion for a preliminary injunction against the
enforcement of provisions of the Patient Protection and Affordable Care Act (the “ACA”)
and related regulations that require Conestoga to purchase an employee health insurance
plan that includes coverage for contraception, including abortifacients and sterilization
services. See 42 U.S.C. § 300gg-13(a)(4); 77 Fed. Reg. 8725 (Feb. 15, 2012). They have
moved for an injunction pending appeal.’ See Fed. R. App. P. 8(a). Because I believe an
injunction is warranted, I respectfully dissent from the order denying the motion.

Conestoga is a privately held, for-profit Pennsylvania corporation that
manufactures wood cabinets and wood specialty products and employs approximately
950 full-time employees. (Am. Compl. 9 11-16, 37.) It is owned entirely by members
of the Hahn family, who, the District Court acknowledges, “are practicing Mennonite
Christians whose faith requires them to operate Conestoga in accordance with their
religious beliefs and moral principles.” Conestoga Wood Specialties Corp. v. Sebelius,
No. 12-6744, 2013 WL 140110, at *3 (E.D. Pa. Jan. 11, 2013).

In the midst of the public debate about the propriety of the Obama
Administration’s decision to create regulations requiring (with possible exceptions not
applicable here) all for-profit businesses to provide health insurance to their employees to
pay for abortifacients and sterilization services, Conestoga’s Board of Directors adopted,
on October 31, 2012, a “Statement on the Sanctity of Human Life,” which, among other
things, proclaims that

[tthe Hahn Family believes that human life begins at
conception (at the point where an egg and sperm unite) and
that it is a sacred gift from God and only God has the right to
terminate human life. Therefore it is against our moral
conviction to be involved in the termination of human life

' The procedural history is essentially as follows. On December 4, 2012, Appellants filed
suit and requested a preliminary injunction prohibiting the government from applying the
contraception mandate to Conestoga. On January 11, 2013, the District Court denied
Appellants’ request for a preliminary injunction. On January 14, 2013, Appellants filed
their notice of appeal, see 28 U.S.C. § 1292(a)(1), and on January 22, 2013, they filed the
present expedited motion for an injunction pending appeal.

1
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through abortion, suicide, euthanasia, murder, or any other
acts that involve the deliberate taking of human life.

Id. at *3 n.5.

Accordingly, the Hahns believe that facilitating contraception, including
particularly abortifacients, by providing insurance coverage will violate their religious
beliefs. (Am. Compl. 99 30, 32.) Conestoga, at the Hahns’ direction, previously
provided health insurance that omitted coverage for contraception (Am. Compl. § 3), but,
as of January 1, 2013, the company is required under the ACA either to provide health
insurance plans that cover contraception or to face enforcement actions and substantial
financial penalties.” See 29 U.S.C. § 1132(a); 26 U.S.C. § 4980D(a), (b) ($100 per day
per employee for noncompliance with coverage provisions); 26 U.S.C. § 4980H
(approximately $2,000 per employee annual tax assessment for noncompliance). The
Hahns estimate that, if they do not comply with the mandate to provide coverage for
contraception, Conestoga could be subject to daily fines of approximately $95,000.*
(Expedited Mot. for Inj. Pending Appeal at 5.) They have therefore brought the present
action against the Secretary of the U.S. Department of Health and Human Services,
Kathleen Sebelius, seeking declaratory and injunctive relief against the enforcement of
the contraception mandate. They allege that the mandate violates their rights under the
Religious Freedom Restoration Act (“RFRA™), 42 U.S.C. § 2000bb-1; the First
Amendment’s Free Exercise, Establishment, and Speech Clauses; the Fifth Amendment’s
Due Process Clause; and the Administrative Procedure Act, 5 U.S.C. §§ 553(b)-(c),
706(2)(A), (D).

Before turning to the government’s arguments for why enforcement of its mandate
cannot wait for a fair opportunity to review the merits of the constitutional and statutory
claims asserted by the Hahns and Conestoga, it is perhaps well to note what is not
contested in this case. The government does not dispute the sincerity of the Hahns’
religious beliefs or the District Court’s finding that the Hahns’ faith requires them to
operate their business in accordance with those beliefs. The government does not
contend that the regulations at issue are anything less than anathema to the Hahns
because of those deeply held religious beliefs. Nor does it take issue with the Hahns’

* On December 28, 2012, the District Court granted a temporary stay, but on January 11,
2013, the Court denied Appellants’ motion for a preliminary injunction.

3 Conestoga’s health insurance renewal date was January 1, 2013. It is unclear from the
record whether Conestoga is now risking enforcement or paying for the offending
coverage.

* The government offers no disagreement with the Hahns’ assessment of the sanctions
they face for noncompliance.
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assertion that, unless they submit to the offending regulations, Conestoga will be fined on
a scale that will rapidly destroy the business and the 950 jobs that go with it. Finally, the
government does not argue that the choice being pressed upon Conestoga and the Hahns
—namely, to pay for what those parties view as life-destroying drugs and procedures or to
watch their business be destroyed by government fines — is somehow merely theoretical.
It is uncontested that Conestoga’s health insurance renewal date has arrived and that the
Hahns and their company are thus faced with the immediate and highly consequential
choice which is at the center of this lawsuit.

What the government does assert, and what the District Court decided, is that the
Hahns and the business they own and operate lack a reasonable likelihood of succeeding
in their challenge to the government’s threatened actions against them because Conestoga
is a for-profit corporation. In the District Court’s words, “It would be entirely
inconsistent to allow the Hahns to enjoy the benefits of incorporation, while
simultaneously piercing the corporate veil for the limited purpose of challenging these
regulations.” Conestoga Wood Specialties Corp., 2013 WL 140110, at *8. Despite the
evident care invested by the District Court in its decision, that conclusion is highly
questionable.

To qualify for preliminary injunctive relief, a litigant must demonstrate “(1) a
likelihood of success on the merits; (2) that [they] will suffer irreparable harm if the
injunction is denied; (3) that granting preliminary relief will not result in even greater
harm to the nonmoving party; and (4) that the public interest favors such relief.” Kos
Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d Cir. 2004). “The injunction shall
issue only if the plaintiff produces evidence sufficient to convince the district court that
all four factors favor preliminary relief.” N.J. Hosp. Ass’n v. Waldman, 73 F.3d 509, 512
(3d Cir. 1995). Importantly, however, although the four factors provide structure for the
inquiry, “in a situation where factors of irreparable harm, interests of third parties and
public considerations strongly favor the moving party, an injunction might be appropriate
even though plaintiffs did not demonstrate as strong a likelihood of ultimate success as
would generally be required.” Constructors Ass’n of W. Pa. v. Kreps, 573 F.2d 811, 815
(3d Cir. 1978).

> While we have not ruled on the matter definitively, the standard for obtaining an
injunction pending appeal is essentially the same as that for obtaining a preliminary
injunction. See Korte v. Sebelius, No. 12-3841, 2012 WL 6757353, at *2 (7th Cir. Dec.
28, 2012) (evaluating “a motion for an injunction pending appeal using the same factors
and ... approach that govern an application for a preliminary injunction”); Homans v.
City of Albuquerque, 264 F.3d 1240, 1243 (10th Cir. 2001) (“In ruling on ... a request
[for a stay or an injunction pending appeal], this court makes the same inquiry as it would
when reviewing a district court’s grant or denial of a preliminary injunction.”); LaRouche
v. Kezer, 20 F.3d 68, 73 (2d Cir. 1994) (“The standard for preliminary injunctions,
similar to the standard for injunctions pending appeal, dictates a weighing of the

3
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likelihood of success on the merits, irreparable injury, the balance of equities and the
public interest.”).

The District Court disregarded the several precedents from other courts granting
injunctions to companies and their owners like Conestoga and the Hahns because, it said,
those courts “applied a less rigorous standard” for the granting of preliminary injunctive
relief. Conestoga Wood Specialties Corp., 2013 WL 140110, at *4. In particular, the
Court said that those other courts “applied a ‘sliding scale approach,” whereby an
unusually strong showing of one factor lessens a plaintiff’s burden in demonstrating a
different factor.” Id. Then, citing Pitt News v. Fisher, 215 F.3d 354, 365-66 (3d Cir.
2000), it contrasted that approach with what it characterized as our Court’s approach,
saying, “the Third Circuit ... has no ‘sliding scale’ standard, and plaintiffs must show that
all four factors favor preliminary relief.” /Id.

The District Court was mistaken on two fronts in that analysis. First, it ignored
the import of cases like Kreps, in which we have indicated that “balancing” means just
that, so that one can succeed in gaining injunctive relief if the threatened harm is
particularly great, despite a showing on “likelihood of success” that is less than would
usually be required. 573 F.2d at 815. Even if Pitt News stood for the proposition for
which the District Court cites it, that case could not be controlling because it is a panel
opinion and cannot overrule those earlier precedents. See United States v. Rivera, 365
F.3d 213, 213 (3d Cir. 2004) (“This Circuit has long held that if its cases conflict, the
earlier is the controlling authority and the latter is ineffective as precedents.”). But, and
this is the second mistake, Pitt News does not say, as the District Court implied, that a
balancing among factors is not permitted. It said, rather, that “all four factors [must]
favor preliminary relief.” 215 F.3d at 366. To say that one must make a positive
showing on all four preliminary injunction factors is not to say that there cannot be a
balancing among them that would allow greater or lesser strength, depending on the facts.

The majority disparages my reliance on Kreps, asserting that I have “overstate[d]
the significance” of that case and am “applying a less stringent standard.” (Maj. Op. at
4.) But, with all due respect, that criticism is not sound. Kreps has not been overturned
and is, accordingly, the law of this Circuit. It speaks in terms of balancing, and plainly
states that a stronger showing on one factor may allow for a less forceful showing on
another. If there were any ambiguity about that, it was removed by our later holding in
Marxe v. Jackson, 833 F.2d 1121, 1128 (3d Cir. 1987), in which we said that “[a]
decision on an application for a preliminary injunction requires a delicate exercise of
equitable discretion,” and that “the strength of [a] plaintiff’s showing with respect to one
[preliminary injunction factor] may affect what will suffice with respect to another.” My
colleagues in the majority acknowledge that the central holding of Kreps is that “the law
requires us to balance the [preliminary injunction] factors against each other” (Maj. Op.
at 4), but they simply decline to do so, focusing their attention solely on the first factor. |
am left to wonder what “balancing” means, if we are not to take into consideration the
other factors, including the significance of the rights at stake, which the majority
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The harm threatened here is great. “It is well-established that ‘the loss of First
Amendment freedoms, for even minimal periods of time, unquestionably constitutes
irreparable injury.”” Hohe v. Casey, 868 F.2d 69, 72 (3d Cir. 1989) (quoting Elrod v.
Burns, 427 U.S. 347, 373 (1976)). If government action presents such a threat, it is no
answer to cite, as the government does, a litany of laudatory things that the government
may also be doing at the same time. The government is at pains to point out, for
example, that the “preventive health services provisions [of the ACA] require coverage of
an array of recommended services including immunizations, blood pressure screening,
mamograms, cervical cancer screening, and cholesterol screening.” (Gov’t Opp. at 5.)
The question posed by the Hahns and Conestoga, however, is not whether mamograms or
screening for high cholesterol or cervical cancer are valuable health services. The
question is not even whether the abortifacient drugs and sterilization procedures that they
view as life-destroying and therefore impossible to support can rightly be viewed by
other people as praiseworthy. The Hahns and Conestoga pose a very different and
precise question: they turn to their government and ask, can you rightly make us pay for
something poisonous to our religious beliefs or face the destruction of our business. It
evidently matters not one whit to them how healthful the banquet they are told to buy
may otherwise be, if the menu contains a toxic item too. “There’s just one fatal dish,” is
non-responsive to their point, which is that their religious liberty is directly threatened by
the government’s edict. We are thus dealing with the prospect of grievous harm, and the
thresholgl for showing a likelihood of success on the merits may be correspondingly
relaxed.

concedes in this case are “important” (Maj. Op. at 6) and [ would say are of absolutely
fundamental importance. The threatened deprivation here is profound.

® I note the relaxed measure for likelihood of success only to emphasize that, in light of
the threatened harm, this case seems clearly to meet the requirements for an injunction
pending appeal. Even were the harm less severe and the threshold showing for likelihood
of success accordingly higher, though, I would still think that the Hahns and Conestoga
had made the necessary showing. To meet that threshold, a “plaintiff need only prove a
prima facie case, not a certainty that he or she will win.” Highmark, Inc. v. UPMC
Health Plan, Inc., 276 ¥.3d 160, 173 (3d Cir. 2001); see also Punnett v. Carter, 621 F.2d
578, 583 (3d Cir. 1980) (“It is not necessary that the moving party’s right to a final
decision after trial be wholly without doubt; rather the burden is on the party seeking
relief to make a prima facie case showing a reasonable probability that it will prevail on
the merits.” (internal quotation marks omitted)). “[L]ikelihood of success on the merits”
means that a plaintiff has “a reasonable chance, or probability, of winning.” Singer
Mgmt. Consultants, Inc. v. Milgram, 650 F.3d 223, 229 (3d Cir. 2011) (en banc). It “does
not mean more likely than not.” /d. In the sense pertinent here, the term “likelihood”
embodies “[t]he quality of offering a prospect of success” or “promise.” Oxford English
Dictionary, Vol. I, at 1625 (compact ed., 1986) (emphasis added). The Plaintiffs in this
case have that kind of chance, as the numerous courts that have granted injunctions
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In addition to showing irreparable harm, the Hahns and Conestoga have
adequately demonstrated that they meet the other requirements for an injunction pending
appeal, including having a sufficient likelihood of success on the merits. Several courts,
as noted by the District Court itself, have already looked at facts like the ones before us
and held that at least some temporary injunctive relief is in order. See Korte v. Sebelius,
No. 12-3841, 2012 WL 6757353, at *2 (7th Cir. Dec. 28, 2012) (granting motion for
injunction pending appeal because appellants “have established both a reasonable
likelihood of success on the merits and irreparable harm, and [because] the balance of
harms tips in their favor”); O Brien v. U.S. Dep’t of Health & Human Servs., No. 12-
3357, slip op. at 1 (8th Cir. Nov. 28, 2012) (granting “[a]ppellants’ motion for stay
pending appeal,” without further comment); Sharpe Holdings, Inc. v. U.S. Dep’t of
Health & Human Servs., No. 12-92, 2012 WL 6738489, at *7 (E.D. Mo. Dec. 31, 2012)
(holding that “plaintiffs are entitled to injunctive relief that maintains the status quo until
the important relevant issues have been more fully heard); Monaghan v. Sebelius, No.
12-15488, 2012 WL 6738476, at *6 (E.D. Mich. Dec. 30, 2012) (granting preliminary
injunction because “[t]he Government has failed to satisfy its burden of showing that its
actions were narrowly tailored to serve a compelling interest,” and plaintiffs therefore
“established at least some likelihood of succeeding on the merits of their RFRA claim”);
Am. Pulverizer Co. v. U.S. Dep’t of Health & Human Servs., No. 12-3459, slip op. at 8
(W.D. Mo. Dec. 20, 2012) (granting preliminary injunction because “the balance of
equities tip strongly in favor of injunctive relief in this case and [because] Plaintiffs have
raised questions concerning their likelihood of success on the merits that are so serious
and difficult as to call for more deliberate investigation”); Tyndale House Publishers, Inc.
v. Sebelius, No. 12-1635, 2012 WL 5817323, at *18 (D.D.C. Nov. 16, 2012) (granting
preliminary injunction to publishing corporation and its president because they had
“shown a strong likelihood of success on the merits of their RFRA claim,” and because

involving the ACA contraception mandate have necessarily found. See cases cited infra,
in the text following this footnote.

Having said that, it bears repetition that the hardship the Plaintiffs allege is severe.
The government has put the Hahns and Conestoga in a terrible position by insisting that,
under threat of ruinous fines, they capitulate now, before their rights have been fully
adjudicated through appeal. The equities favor granting a preliminary injunction when the
owners of a company stand to lose their business unless the status quo is maintained.
Roso-Lino Beverage Distribs., Inc. v. Coca-Cola Bottling, Co., 749 F.2d 124, 126 (2d
Cir. 1984). And injunctive relief has been found appropriate in circumstances much less
onerous than the ones here. See Gen. Protecht Grp., Inc. v. Leviton Mfg. Co., 651 F.3d
1355, 1363-65 (Fed. Cir. 2011) (concluding that there was irreparable harm and that the
equities favored granting an injunction when a company was required to litigate in two
forums in violation of a contractual forum selection clause). Given the balance of
hardships here — with, on one hand, the government being asked merely to wait until the
case can be fully adjudicated, and, on the other, the Plaintiffs being told to forego their
rights of religious conscience — and given the issues at stake, an injunction is warranted.
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the other preliminary injunction factors favored granting the motion); Legatus v. Sebelius,
No. 12-12061, 2012 WL 5359630, at *14 (E.D. Mich. Oct. 31, 2012) (granting
preliminary injunction to for-profit, family-owned and operated corporation and holding
that “[t]he harm in delaying the implementation of a statute that may later be deemed
constitutional must yield to the risk presented here of substantially infringing the sincere
exercise of religious beliefs”); Newland v. Sebelius, No. 12-1123, 2012 WL 3069154, at
*8 (D. Colo. July 27, 2012) (granting preliminary injunction, holding that “[t]he balance
of the equities tip strongly in favor of injunctive relief in this case™). But see Autocam
Corp. v. Sebelius, No. 12-2673, slip op. at 3 (6th Cir. Dec. 28, 2012) (denying motion for
injunction pending appeal); Hobby Lobby Stores, Inc. v. Sebelius, No. 12-6294, 2012 WL
6930302, at *3 (10th Cir. Dec. 20, 2012) (denying motion for injunction pending appeal,
stating, “We do not think there is a substantial likelihood that this court will extend the
reach of RFRA to encompass the independent conduct of third parties with whom the
plaintiffs have only a commercial relationship”).

The two Courts of Appeals to view the issue the other way are the Sixth and Tenth
Circuits. The Sixth Circuit issued an order acknowledging “conflicting decisions,” but
denying injunctive relief because the district court in that case issued a “reasoned
opinion” and because “the Supreme Court [had] recent[ly] deni[ed] ... an injunction
pending appeal in Hobby Lobby.” Autocam Corp. v. Sebelius, No. 12-2673, slip op. at 2
(6th Cir. Dec. 28, 2012). The Supreme Court opinion the Autocam court referred to was
an in-chambers decision by Justice Sotomayor, acting alone, denying the plaintiffs’
motion for an injunction pending appellate review. Hobby Lobby Stores, Inc. v. Sebelius,
133 S. Ct. 641 (Sotomayor, Circuit Justice Dec. 26, 2012). She denied the motion under
the particular standard for issuance of an extraordinary writ by the Supreme Court, id. at
643, which differs significantly from our standard for evaluating a motion for a
preliminary injunction. Under that more demanding standard, the entitlement to relief
must be “‘indisputably clear.”” Id. (quoting Lux v. Rodrigues, 131 S. Ct. 5, 6 (2010)
(Roberts, C.J., in chambers)). The Autocom court’s reliance on her opinion is therefore
misplaced, and its decision is otherwise devoid of explanation. Its conclusion may also
be viewed as disregarding the point of RFRA, which is to put the onus on the government
when the government seeks to restrict fundamental rights.’

7 Congress enacted RFRA to overturn the Supreme Court’s decision in Employment
Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990). In
Smith, the Court rejected a challenge to an Oregon statute that denied unemployment
benefits to drug users, including Native Americans engaged in the sacramental use of
peyote, holding that “the Free Exercise Clause of the First Amendment does not prohibit
governments from burdening religious practices through generally applicable laws.”
Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 424 (2006)
(citing Smith, 494 U.S. at 890). In so doing, the Court rejected the interpretation of the
Free Exercise Clause announced in Sherbert v. Verner, 374 U.S. 398 (1963), and returned
to the doctrine of earlier cases that held that “the Constitution does not require judges to
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The Tenth Circuit provided more explanation. It found the position of the
plaintiffs in that case wanting because “‘the particular burden of which plaintiffs
complain is that funds, which plaintiffs will contribute to a group health plan, might, after
a series of independent decisions by health care providers and patients covered by [the
corporate] plan, subsidize someone else’s participation in an activity condemned by
plaintiff[s’] religion.””” Hobby Lobby Stores, Inc., 2012 WL 6930302, at *3 (alteration in
original) (quoting Hobby Lobby Stores, Inc. v. Sebelius, 870 F. Supp. 2d 1278, 1294
(W.D. Okla. 2012)). As the Seventh Circuit rightly pointed out, though, that description
“misunderstands the substance of the claim. The religious-liberty violation at issue here
inheres in the coerced coverage of contraception, abortifacients, sterilization, and related
services, not — or perhaps more precisely, not only — in the later purchase or use of
contraception or related services.” Korte, 2012 WL 6757353, at *3.

The government brushes that aside by saying that the “dichotomy between
religious and secular employers” (Gov’t Opp. at 11) is case dispositive. Because
Conestoga is a business, the government’s argument, to which the District Court
subscribed, is that there is nothing that can be done to Conestoga, or through it to its
owners, that implicates religious liberty. That conclusion seems to rest on two premises
which are at the very least open to such serious question that it is unjust to deny an
injunction while the matter is more fully considered.

One i1s that the corporate form itself, whether the enterprise involved is for-profit
or not, places an enterprise outside the realm of First Amendment rights. See Conestoga
Wood Specialties Corp., 2013 WL 140110, at *8 (reasoning that a business owner cannot
enjoy the protection of the corporate veil while also asking that the owner’s religious
interests be considered for First Amendment purposes). An entity’s incorporated status
does not, however, alter the underlying reality that corporations can and often do reflect
the particular viewpoints held by their flesh and blood owners — a fact that has been
recognized in the great many cases holding that corporations can indeed assert First
Amendment rights. Religious bodies frequently operate through corporations. See, e.g.,

engage in a case-by-case assessment of the religious burdens imposed by facially
constitutional laws.” Gonzales, 546 U.S. at 424 (citing Smith, 494 U.S. at 883-90).
“Congress responded by enacting [RFRA], ... which adopts a statutory rule
comparable to the constitutional rule rejected in Smith.” Id. RFRA provides that the
government may not substantially burden a person’s exercise of religion, “even if the
burden results from a rule of general applicability,” 42 U.S.C. § 2000bb-1(a), unless it
can demonstrate that the government regulation “(1) is in furtherance of a compelling
governmental interest; and (2) is the least restrictive means of furthering that compelling
governmental interest.” Id. § 2000bb-1(b). RFRA thus “restore[s] the compelling
interest test as set forth in Sherbert v. Verner, 374 U.S. 398 (1963) and Wisconsin v.
Yoder, 406 U.S. 205 (1972), and “provide[s] a claim or defense to persons whose
religious exercise is substantially burdened by government.” Id. § 2000bb(b).
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Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 423, 439
(2006) (affirming the grant of a preliminary injunction to a religious sect, which was also
a corporation, enjoining the enforcement of federal drug laws against the sect for its
importation of a drug used in religious rituals); Church of the Lukumi Babalu Aye, Inc. v.
City of Hialeah, 508 U.S. 520, 525-26 (1993) (recognizing that the petitioner was a
corporation whose congregants practiced the Santeria religion and concluding that city
ordinances violated the corporation’s, and its members’, free exercise of their religion);
Corp. of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483
U.S. 327, 330 (1987) (recognizing the petitioner as a corporation in a case concerning
First Amendment free exercise rights). And corporations have been held to have free
speech rights, see generally Citizens United v. Fed. Election Comm’n, 558 U.S. 310
(2010), including the right to frame their own message where abortion is concerned. See
Greater Balt. Ctr for Pregnancy Concerns, Inc. v. Mayor of Balt., 683 F.3d 539, 554 (4th
Cir. 2012) (holding that the plaintiff “pregnancy centers are not engaged in commercial
speech and that their speech cannot be denied the full protection of strict scrutiny”).
Ironically (given the character of the constitutional and statutory claims being made
here), many an abortion rights case has been brought by corporations like Planned
Parenthood and has resulted in the granting of preliminary injunctive relief. See Planned
Parenthood of Ind., Inc. v. Comm’r of Ind. Dept. of Health, 699 F.3d 962, 968 (7th Cir.
2012) (affirming grant of preliminary injunction to prevent enforcement of a state statute
prohibiting a medical provider (a corporation) that also performed abortions from
recelving any state-administered funding, because the state law required the provider to
choose between providing abortion services and receiving public money for other
services besides abortions); Planned Parenthood of S.E. Pa. v. Casey, 686 F. Supp. 1089,
1137-38 (E.D. Pa. 1988) (granting preliminary injunction to several corporations, both
for-profit and not-for-profit, and an individual to enjoin state law requiring, inter alia,
unduly burdensome record keeping and reporting requirements that were determined to
be likely to result in an unconstitutional impediment to a woman’s right to have an
abortion). There is thus ample precedent indicating that the corporate form itself does not
prevent a corporation from asserting constitutional rights, including First Amendment
rights.

The other questionable premise pressed by the government and adopted by the
District Court is that the distinction between for-profit and not-for-profit corporations
justifies holding the Hahns’ and Conestoga’s claims to be untenable. Asserting that
RFRA was “enacted ... against the backdrop of the federal statutes that grant religious
employers alone the prerogative to rely on religion in setting the terms and conditions of
employment” (Gov’t Opp. at 11), the government says Conestoga, as a for-profit
enterprise, “must provide the employee benefits that federal law requires.” (/d.) Leaving
aside that the government’s demand that employers provide insurance coverage for
abortifacients and other contraceptives is unprecedented and hence cannot have formed
the backdrop for RFRA or anything else, the distinction that the government points to has
been rejected by other courts, see, e.g., Stormans Inc. v. Selecky, 586 F.3d 1109, 1120
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(9th Cir. 2009) (“We have held that a corporation has standing to assert the free exercise
right of its owners.”); Tyndale House Publishers, Inc. v. Sebelius, 2012 WL 5817323, at
*7 (D.D.C. Nov. 16, 2012) (“[T]he beliefs of Tyndale and its owners are
indistinguishable.”); Legatus v. Sebelius, 2012 WL 5359630, at *5 (E.D. Mich. Oct. 31,
2012) (“For the purposes of the pending motion, however, Weingartz Supply Co. may
exercise standing in order to assert the free exercise rights of its president, Daniel
Weingartz, being identified as ‘his company.’”), and in other First Amendment contexts,
cf. Citizens United, 558 U.S. at __, 130 S.Ct. at 907 (“By suppressing the speech of
manifold corporations, both for-profit and nonprofit, the Government prevents their
voices and viewpoints from reaching the public and advising voters on which persons or
entities are hostile to their interests.”); Transp. Alts., Inc. v. City of New York, 218 F.
Supp. 2d 423, 444 (S.D.N.Y. 2002) (“[D]rawing distinctions between organizations based
on for-profit or non-profit sponsorship in determining how much to charge to hold an
event [in a public park] runs afoul of the First Amendment.”). It is therefore only
reasonable to hold in place the status quo in this case while the parties’ arguments can be
fully cg)nsidered, rather than to make a hasty decision that risks denying fundamental
rights.

In short, while the District Court’s opinion and the government’s response to the
motion for injunctive relief provide some answers to the important questions raised by
the Hahns’ and Conestoga’s motion for preliminary injunctive relief, they are not nearly
persuasive enough, in my judgment, to warrant cutting off all debate before those
questions can be given a full airing and a decision on the merits. The simple fact is that,
if the Hahns and Conestoga are forced to kneel before the government’s regulation now,
they have already lost. The government’s view of what is and is not a valid exercise of
religion will have prevailed before appellate rights have been vindicated. I am convinced
that the threatened harm we are dealing with here is particularly grievous, that the
appropriate threshold for showing a likelihood of success on the merits has been met,
along with the remaining requirements for relief, and that preserving the status quo with
an injunction is the appropriate course. I therefore respectfully dissent from the order
denying the expedited motion for an injunction pending appeal.

® Judge Garth asserts that “the purpose — and only purpose — of the plaintiff Conestoga is
to make money!” (Concurrence at 4.) That assumes the answer to the question the
Hahns have posed. As a factual matter, it is unrebutted that Conestoga does not exist
solely to make money. This is a closely held corporation which is operated to accomplish
the specific vision of its deeply religious owners, and, while making money is part of
that, it has been effectively conceded that they have a great deal more than profit on their
minds. To say that religiously inclined people will have to forego their rights of
conscience and focus solely on profit, if they choose to adopt a corporate form to conduct
their business, is a controversial position and certainly not one already established in law.
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