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I. INTRODUCTION 
 
 The appellees and their amici offer this Court a stark choice: either uphold 

the doctrine of judicial supremacy and retain the meaning of the term “purely public 

charity” found in Pennsylvania’s Constitution as declared in Hospital Utilization 

Project v. Commonwealth, 507 Pa. 1, 21–22, 487 A.2d 1306, 1317 (1985), or 

relinquish a portion of this Court’s constitutionally assigned judicial power to the 

legislative branch, with the attendant risk of undermining the separation of powers 

that is a hallmark of Pennsylvania’s system of government. 

 Fortunately, this case does not actually present the supposed horrific 

constitutional separation of powers crisis that appellees and their amici would have 

this Court believe. Regardless of whether this Court rules in favor of Camp 

Mesivtah or the local taxing authorities, this Court in this case will have the final 

say concerning what the term “purely public charity” should mean under 

Pennsylvania’s Constitution. Moreover, the General Assembly in enacting the 

Purely Public Charity Act, Act of November 26, 1997, P.L. 508, 10 Pa. Stat. Ann. 

§371, et seq. (“Act 55”), did not purport to overrule this Court’s decision in HUP. 

Rather, the legislature’s express and bona fide reasons for enacting Act 55 were to 

eliminate the uncertainty, lack of clarity, and conflicting judicial standards for 

determining whether an organization qualifies as a “purely public charity” while 

retaining intact the five–prong test that this Court announced in the HUP case. 

 None of the appellees or their amici seriously argues that, if the General 

Assembly had enacted Act 55 before this Court issued its decision in HUP, this 



 

 – 2 – 

Court in HUP would have rejected the General Assembly’s definition of “purely 

public charity” as contrary to the meaning of that phrase as used in Pennsylvania’s 

Constitution. The argument that allowing a religiously themed summer camp to 

qualify as a purely public charity would violate either the Establishment Clause or 

the so–called separation of church and state is frivolous, because the government is 

not being asked to give Camp Mesivtah any money. Rather, Camp Mesivtah is 

merely being allowed to retain some portion of the limited funds that it has instead 

of being required to pay that money over to the taxing authorities. 

 This case does not present either an affront or a threat to judicial supremacy. 

This Court will have the last word on what the phrase “purely public charity” 

means in Pennsylvania’s Constitution regardless of whether this Court sides with 

Camp Mesivtah or the local taxing authorities. The question presented asks 

whether the General Assembly’s understanding of how the phrase “purely public 

charity” as used in Pennsylvania’s Constitution should be defined might be 

preferable from this Court’s own perspective to the definition that this Court 

adopted in the HUP case in the absence of any legislative input. 

 Appellees and their amici concede, as they must, that the General Assembly 

under Pennsylvania’s constitutional design is assigned the powers of taxing and 

spending, but they would have this Court conclude that only this Court may decide 

the intricate details for determining whether a tax exemption that the General 

Assembly is allowed to enact under Pennsylvania’s Constitution is or is not 

permissible. The absurdity of appellees’ position is that the test that this Court 



 

 – 3 – 

adopted in 1985 for deciding whether an organization “relieves the government of 

some of its burden” in order to qualify as a purely public charity must stand 

inviolate for all time, despite a constantly changing world in which the concept of 

governmental burden itself fails to remain static. Cf. G.D.L. Plaza Corp. v. Council 

Rock School Dist., 515 Pa. 54, 59–60, 526 A.2d 1173, 1175 (1987) (noting that “prior 

cases have limited value as precedent because of the continually changing nature of 

the concept of charity and the many variable circumstances of time, place, and 

purpose”) (internal quotations and citations omitted). 

 In sum, Camp Mesivtah does not contend that this Court should defer to and 

adopt the General Assembly’s definition of “purely public charity” contained in Act 

55 as a means of ceding judicial power to the legislature. Rather, Camp Mesivtah is 

asking this Court to adopt the General Assembly’s definition of what criteria must 

be satisfied for an organization to constitute a “purely public charity” because the 

legislative criteria represent an improvement on this Court’s previously announced 

criteria, and because the legislative criteria themselves represent a lawful 

interpretation of what the words “purely public charity” as used in Pennsylvania’s 

Constitution should mean. 

 In our common law system, courts retain the right to reexamine holdings, 

which may have seemed unquestionably correct when issued, based on intervening 

experience and continuing interaction between and among the various branches of 

government. This Court’s last word on the meaning of “purely public charity” in the 

context of this case should be to hold that the General Assembly’s definition of what 
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constitutes “reliev[ing] the government of some of its burden” is both legally 

permissible and preferable to the test that this Court announced in HUP, and thus 

the General Assembly’s definition of “reliev[ing] the government of some of its 

burden” will replace the specifics for satisfying that prong in HUP as the standard 

that Pennsylvania’s Constitution compels. 

 

II. ARGUMENT IN REPLY 

A Ruling In Favor Of Camp Mesivtah, Upholding Act 55’s 
Constitutionality, Would Not Threaten To Erode This Court’s 
Judicial Supremacy 
 

 The local taxing authorities and their amici in this case urge this Court to lay 

down the gauntlet and decree that once this Court has sought to define a term 

contained in Pennsylvania’s Constitution, the General Assembly is powerless to ask 

this Court to reconsider, even on an issue such as tax exemptions that is so closely 

related to the General Assembly’s core powers of taxing and spending. But just 

because this Court is entitled to have the last word on what Pennsylvania’s 

Constitution means does not necessitate a holding that this Court’s ruling from 

1985 in HUP must forever operate to govern whether an organization may qualify 

as a “purely public charity.” 

 No one would equate the phrase “purely public charity” with such majestic 

constitutional terms as “freedom of speech” and “due process,” and yet the meanings 

of “freedom of speech” and “due process” are constantly evolving and changing, 

based in part on actions that the legislative and executive branches have taken. 
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Merely because the judicial branch is entitled to the last word on what 

constitutional terms such as “freedom of speech” and “due process” mean does not 

mandate that the legislative and executive branches can have no influence 

whatsoever on the judiciary’s understanding of those terms. 

 Here, as all parties to this lawsuit have acknowledged, the General Assembly 

in 1997 enacted Act 55 to refine and improve on this Court’s standards announced 

in HUP for determining what organizations will qualify as purely public charities. 

In some relatively narrow respects, Act 55 may expand the availability of the 

“purely public charity” definition to organizations such as Camp Mesivtah, which 

might not satisfy every single detail of this Court’s HUP test originally announced 

in 1985. 

 As Camp Mesivtah argued in its opening Brief for Appellant, there is nothing 

inherently unconstitutional about Act 55’s standards for determining whether an 

organization qualifies as a “purely public charity” under Pennsylvania’s 

Constitution. In other words, if the General Assembly had enacted Act 55 before 

this Court issued its ruling in HUP, there is no reason to suspect that this Court 

would have struck down as unconstitutional any aspect of Act 55’s criteria for 

qualifying as a purely public charity. 

 But, because the timing was in fact reversed, and this Court issued its ruling 

in HUP before the General Assembly enacted Act 55, the local taxing authorities in 

this case are maintaining that this Court must strike down Act 55 as 

unconstitutional to the extent that the General Assembly seeks to provide a tax 
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exemption to any organization that would not qualify under the HUP test. To be 

sure, this Court certainly could opt for the confrontational approach to guarding its 

judicial powers that the taxing authorities prefer, whereby this Court would 

jealously protect its declared meaning of “purely public charities” against any actual 

or perceived encroachment from either of the other two branches. 

 Camp Mesivtah respectfully submits that its proposed outcome represents a 

far more reasonable and mature approach toward deciding the issue presented 

herein. In passing Act 55, the General Assembly was seeking to improve on the 

certainty and clarity of the test for “purely public charity” that this Court 

announced in the HUP case. There is nothing inherently unconstitutional about the 

criteria for qualifying as a “purely public charity” under Act 55 other than that 

some organizations may qualify for a tax exemption under Act 55 that did not 

qualify under HUP. It is likewise conceivably possible that some organizations 

might have satisfied the HUP test that would not qualify for an exemption under 

Act 55. 

 If this Court agrees with the General Assembly that Act 55’s test for 

qualifying as a “purely public charity” is preferable to the HUP test, then this Court 

would still be having the final word on what “purely public charity” means under 

Pennsylvania’s Constitution, except that this Court would be adopting Act 55 in 

place of the HUP test. In Donohugh’s Appeal (Donohugh v. Library Co. of Phila.), 86 

Pa. 306 (1878), this Court affirmed a trial court ruling which recognized that the 

phrase “purely public charity” should be “construed in a liberal spirit.” 1878 WL 
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13276, at *3. The trial court’s ruling in Donohugh’s Appeal, which this Court 

approved and affirmed, further noted that “[e]specially is great respect due to the 

legislative construction of a constitutional provision where, as in the present case, it 

is a question, not of private right, but of public policy.” Id. at *4. 

 As the trial court recognized in Donohugh’s Appeal, in an opinion whose 

reasoning this Court upheld and endorsed, “for the preservation, as well as for the 

determination in the first instance, of matters of state policy, the proper tribunal is 

the legislature; and its construction of a constitutional mandate, upon this subject, 

must be held binding and conclusive unless shown clearly and beyond all question, 

to be in violation of the intention of the people in their sovereign expression of their 

will through the constitution.” Id. For the reasons previously explained at length in 

Camp Mesivtah’s opening Brief for Appellant, at least when it comes to deciding 

what it means for an organization to be “reliev[ing] the government of some of its 

burden” to satisfy that prong of the HUP test, the General Assembly is uniquely 

well–qualified to decide. 

 The taxing authorities and their amici advance two feeble arguments for why 

this Court should refuse to replace the HUP test with Act 55. First, they 

hypothesize that allowing the General Assembly to decide who is entitled to tax 

exemptions could return Pennsylvania to the dark ages of the 1800s during which 

legislative abuses ran rampant. It is absurd to suggest that Act 55 represents such 

an abuse, and it is equally absurd to suggest that Pennsylvania’s General Assembly 
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is trying to orchestrate any special tax exemption for the small Bobov Hasidic sect 

from Brooklyn, New York. 

 In addition, even if the HUP test were to remain good law in all respects, the 

General Assembly has the power to decide that fewer than all who might qualify for 

a tax exemption under Pennsylvania’s Constitution are in fact entitled to receive 

such tax exemptions. Thus, the very type of ancient abuses of tax exemptions that 

the taxing authorities and their amici are warning against could still be practiced 

under the current system, but those abuses thankfully simply no longer exist. In 

short, Act 55 does not represent a manifestation of the harm (tax exemption abuses) 

supposedly to be avoided, nor does that harm appear to have any current relevance 

in the context of this case. 

 Second, the taxing authorities and their amici are wrong in suggesting that 

allowing a religious organization to obtain a real estate tax exemption would 

somehow violate the Establishment Clause. To begin with, the very tax exemption 

at issue in this case already expressly covers houses of worship. See Pa. Const. art. 

VIII, §2(a)(i) (allowing the General Assembly to exempt from taxation “[a]ctual 

places of regularly stated religious worship”). Surely that would constitute an 

Establishment Clause violation if anything would. Secondly, and even more 

importantly, in Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 680 (1970), 

the U.S. Supreme Court held that a New York statute exempting from real estate 

tax land owned by associations organized exclusively for religious purposes and 

used exclusively for carrying out such purposes was not unconstitutional as an 
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attempt to establish, sponsor, or support religion. See also Arizona Christian School 

Tuition Org. v. Winn, 131 S. Ct. 1436 (2011) (rejecting an Establishment Clause 

challenge to an Arizona statute that allowed a dollar–for–dollar offset from tax 

liability for monies donated as charitable contributions to fund religiously based 

schools). 

 The taxing authorities make the misleadingly simplistic argument that the 

General Assembly could not have legitimately concluded that an organization that 

“[a]dvances or promotes religion” would “relieve the government of some of its 

burden” because the government has no burden to advance or promote religion. 

What the taxing authorities’ argument overlooks, however, is that the General 

Assembly legitimately could conclude, and apparently has concluded, that 

organizations which advance or promote religion do relieve the government of some 

of its burden by creating greater moral or social awareness among the citizenry, in 

addition to producing a more highly educated and law–abiding citizenry. 

 Moreover, Camp Mesivtah’s argument is not merely that it satisfies Act 55’s 

specifications for relieving the government of some of its burden simply because 

Camp Mesivtah advances or promotes religion. Rather, as explained at pages 28 

and 29 of Camp Mesivtah’s Brief for Appellant filed April 21, 2011, that is but one 

of four legislatively specified grounds for “reliev[ing] the government of some of its 

burden” that Camp Mesivtah satisfies, see 10 Pa. Stat. Ann. §375(f)(2)–(5), and 

Camp Mesivtah need only satisfy one of those criteria to qualify as a “purely public 

charity” under Act 55, see id. at §375(f). 
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 Camp Mesivtah can of course appreciate why the local taxing authorities and 

their amici are asking this Court to take a most rigid and unreasonable approach to 

the separation of powers issue so that this Court would do nothing more than hold 

that any real estate tax exemption enacted by the General Assembly beyond that 

authorized under the HUP test must be rejected as unconstitutional. That is the 

only holding in this case that would allow the taxing authorities to prevail. 

 Yet if there is any territory over which the judicial and legislative branches 

should wage a fierce battle over judicial supremacy in construing the language of 

Pennsylvania’s Constitution, surely this is not that case. All this Court needs to do 

here to hold that Camp Mesivtah qualifies as a purely public charity under the 

HUP test and Act 55 is to hold that the General Assembly’s definition of what 

constitutes “reliev[ing] the government of some of its burden” is entitled to judicial 

deference, both because the legislative branch is entitled to define in the first 

instance what organizations constitute “purely public charities” and because the 

legislature has a unique and unparalleled ability to decide what constitutes a 

government burden and relief thereof. 

 In sum, this Court can vindicate its judicial authority at the same time that it 

upholds the General Assembly’s effort to assist in determining what organizations 

should qualify as “purely public charities” under Pennsylvania’s Constitution. All 

that this Court needs to do is hold that the General Assembly’s definition in Act 55 

of what organizations qualify as purely public charities is both reasonable and 
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preferable as an improvement upon the approach that this Court detailed twelve 

years earlier in the HUP case. 

 

III. CONCLUSION 

 For all of the reasons set forth above and in Camp Mesivtah’s opening Brief 

for Appellant, this Court should hold Camp Mesivtah qualifies as a “purely public 

charity” under Pennsylvania’s Constitution because Camp Mesivtah satisfies Act 

55’s criteria for “reliev[ing] the government of some of its burden.” 
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