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OPINION

Before Justices FitzGerald,  McClure,  and Mazzant1 2 3

Opinion By Justices FitzGerald and Mazzant

I.

This case focuses on whether the Texas Code of Judicial Conduct, the judicial “rules of the

road,” so to speak, prohibit a Texas state judge from speaking out favorably in behalf of a close

friend nominated to the United States Supreme Court.  This case hinges on the meaning of words

in this Code and what words were spoken by the judge.  This case involves a composite of two

different political systems for the selection of judges.  In Texas, we have an elective process, whereas
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in the federal system, we have a nomination-confirmation process.

We recognize at the outset a considerable hurdle must be overcome:  the Texas Code is

decidedly deficient in a pivotal area important in this case, that is, providing definitive meanings to

words in the political arena, words such as “authorized,” “endorsing,” and “private interests.”  We

are all familiar with certain axioms in particular disciplines, some of which capsulize the core of the

undertaking.  For example, in real estate, the appropriate axiom is “location, location, location.”  In

music, “practice.”  In law, “definitions.”  The relevant provisions of the Texas Code, Canons 5(2)

and 2B, quite candidly, lack definitive meaning.

The political processes offer a unique twist.  The state judge is up for re-election and is in

a political campaign.  The state judge speaks of his friend, the nominee, whose nomination is

pending before the Senate Judicial Committee of the United States Congress.  In this federal process,

the public expects a thorough examination of the background, qualifications, and experience of the

nominee in public, and most assuredly, at the Senate committee hearings.  The Senate committee

fully intended to call the state judge as a witness during the confirmation hearings, and the state

judge fully intended to testify to the same statements before the committee which are at issue here.

No one claims such statements would have violated the Texas Code of Judicial Conduct.  Had the

confirmation proceeded as scheduled and the state judge testified, it is highly doubtful we would be

considering any of these matters, anonymous complaint or not.

We also recognize the commission’s approach and this Court’s approach are substantially

different.  The commission, according to the evidence, assumed the Code prohibited endorsing and

supporting, terms it used interchangeably, and proceeded to devote substantially all of its efforts to

determining the penalty to be imposed.  This Court performs a de novo review.  We consider the

evidence presented before us (which differs markedly in some respects from evidence presented to



       If we had determined Petitioner violated the Canons, we would have undertaken a constitutional analysis. The commission assumed the Canons
4

were constitutional and proceeded accordingly.
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the commission), we review Canons 5(2) and 2B, with our starting point being the determination of

the meaning of pivotal terms, such as “authorized,” “endorsing,” and “private interests” (rather than

assuming certain of these terms can be used interchangeably),  and we decide whether the judge’s4

public statements violated Canons 5(2) and 2B.

II.

The Preamble to the Texas Code of Judicial Conduct provides:

Our legal system is based on the principle that an independent, fair and competent
judiciary will interpret and apply the laws that govern us.  The role of the judiciary
is central to American concepts of justice and the rule of law.  Intrinsic to all sections
of this Code of Judicial Conduct are the precepts that judges, individually and
collectively, must respect and honor the judicial office as a public trust and strive to
enhance and maintain confidence in our legal system.  The judge is an arbiter of facts
and law for the resolution of disputes and a highly visible symbol of government
under the rule of law. . . .

The Code [of Judicial Conduct] is intended . . . to state basic standards which should
govern the conduct of all judges and to provide guidance to assist judges in
establishing and maintaining high standards of judicial and personal conduct.

TEX. CODE JUD. CONDUCT, Preamble, reprinted in TEX. GOV’T CODE ANN., tit. 2, subtit. G app. B

(Vernon 2005).  The Preamble reminds us of the high ideals and noble principles this Court is called

upon to apply.  This case presents substantial issues of first impression.  First, we must determine

whether public statements of a judge supporting a nominee to the United States Supreme Court

violate the Texas Code of Judicial Conduct, specifically Canons 2B and 5(2).  If so, we must

determine whether the Texas Code abridges the Petitioner’s freedom of speech guaranteed by the

First Amendment to the United States Constitution.  However, because we conclude Petitioner did



       We are mindful of the Supreme Court’s principle of avoiding constitutional questions where possible.  See Ashwander v. Tenn. Valley Auth.,
5

297 U.S. 288, 346–48 (1936) (Brandeis, J., concurring).  Two iterations of this principle apply here:  “It is not the habit of the [C]ourt to decide
questions of a constitutional nature unless absolutely necessary to a decision of the case” and “The Court will not pass upon a constitutional question
although properly presented by the record if there is also present some other ground upon which the case may be disposed of.”  Id. at 347.  These
principles apply to federal courts.  See Secretary of State v. Joseph H. Munson Co., 467 U.S. 947, 972 (1984) (citing Ashwander, 297 U.S. at 346,
for constitutional decision-avoidance principles, and stating “We may require federal courts to follow those rules, but we have no power to impose
them on state courts.”).  But our Texas Supreme Court applies the same principle of avoiding constitutional questions where possible as expressed
in Ashwander.  See, e.g., In re B.L.D., 113 S.W.3d 340, 349 (Tex. 2003) (“As a rule, we only decide constitutional questions when we cannot resolve
issues on nonconstitutional grounds.”), Bradley v. State ex rel. White, 990 S.W.2d 245, 247 (Tex. 1999) (same).  The constitutional decision-
avoidance principle is a “traditional policy” of the courts and “was conceived out of considerations of sound judicial administration.”  Alma Motor
Co. v. Timken-Detroit Axle Co., 329 U.S. 129, 142 (1946).  Thus, in view of our disposition of the issues relative to Canons 5(2) and 2B, we do not
analyze or decide Petitioner’s constitutional arguments based upon content and viewpoint restrictions.  See Republican Party v. White, 536 U.S. 765
(2002);  Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819 (1995).

       The Texas Constitution states that the commission consists of thirteen members.  TEX. CONST. art. V, § 1-a(2).  Judge Monica Gonzales, the
6

chairman of the commission during these events, testified that three of the positions were vacant and two members recused themselves from the
proceedings.

       Judge Gonzales testified she could not remember the vote tally for finding Petitioner violated the Canons and imposing the admonition.  She
7

testified that the commission’s deliberations were concerned with the level of sanction to impose, not whether Petitioner violated the Canons.  “All
I remember, if there was any discussion at all, it had more to do with what level of sanction, not whether or not there was a violation of the canon.
I don’t remember that being a major discussion at all.” 
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not violate the Canons, we do not address the constitutional question.5

III.

The events leading to the public admonition revolve around President George W. Bush’s

nomination of Harriet Miers to the United States Supreme Court in October 2005 and statements of

the Honorable Nathan Hecht, Texas Supreme Court Justice, (hereafter “Petitioner”) to the news

media concerning her nomination.

On October 14, the commission voted to initiate an investigation of Petitioner based on the

October 12 complaint and, on its own motion, an article published on October 6 in The New York

Times.  On October 17, 2005, the State Commission on Judicial Conduct received a confidential

complaint about Petitioner based on the October 10 article in the Texas Lawyer newspaper.  The

commission informed Petitioner of the investigation and requested that he answer a questionnaire

about the news articles and his actions preceding and during Miers’ nomination.  Petitioner

cooperated with the commission and provided detailed responses to the questions.  Petitioner

voluntarily appeared at a hearing before eight  members of the commission.  The commission voted6 7



       The commission’s conclusions and findings were based on The New York Times and the Texas Lawyer articles only.
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       The commission’s conclusion stated:
9

The Commission concludes from the facts and evidence presented that [Petitioner] allowed his name and title to be used by
the press and the White House in support of his close friend, Harriet Miers, a nominee for the office of United States Supreme
Court Justice.  Such public support by a judicial official elected to the highest court in Texas, in the eyes of the public and the
rest of the judiciary, would be construed as an endorsement of Miers’ candidacy, as those terms are commonly used and
understood.  Because the Commission views Miers’ desire for a lifetime appointment to the United States Supreme Court to
be a private interest, the efforts of Petitioner in promoting his friend’s candidacy by responding to media inquiries and assisting
the White House in its efforts to convince powerful special interest groups to support her candidacy, constituted an improper
use of his office and position to promote Miers’ private interest.

Citing Republican Party v. White, 536 U.S. 765 (2002), and In Re Raab, 793 N.E.2d 1287, 1291 (N.Y. 2003), the commission  rejected Petitioner’s
argument that the application of Canons 2B and 5(2) infringed his First Amendment right to freedom of speech.  The commission then stated,

Based on the circumstances surrounding this matter, the Commission concludes that [Petitioner’s] actions on behalf of Harriet
Miers constituted persistent and willful violations of Canons 2B and 5(2) of the Texas Code of Judicial Conduct.
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 and issued its Public Admonition, containing its findings of fact and conclusions of law.   The8

commission determined Petitioner violated Canons 2B and 5(2) of the Texas Code of Judicial

Conduct.  See TEX. CODE JUD. CONDUCT, Canon 2B (“A judge shall not lend the prestige of judicial

office to advance the private interests of the judge or others . . . .”), & Canon 5(2) (“A judge shall

 not authorize the public use of his or her name endorsing another candidate for any public office .

. . .”).  9

Petitioner requested de novo review of the public admonition rendered by the commission.

Texas Supreme Court Chief Justice Wallace Jefferson appointed, by random selection, this panel to

the Special Court of Review to review the commission’s decision.  See TEX. GOV’T CODE ANN. §

33.034(c) (Vernon 2004).  This Court subsequently conducted an evidentiary hearing.  See id. §

33.034(e) (review “is by trial de novo as that term is used in the appeal of cases from justice to

county court”).  Following the presentation of evidence and arguments, the commission sought a

public admonition, and Petitioner requested dismissal of the sanction imposed on him.

IV.

The parties entered into a written “Parties’ Stipulations of Fact” (hereafter “Stipulation”).



       The Stipulation and Petitioner’s Trial Exhibit No. 1 reflect Petitioner’s service record in more detail:
10

[Petitioner] is the Senior Justice of the Supreme Court of Texas, having been elected in 1988 and re-elected in 1994 and 2000.
He is the senior Texas appellate judge in active service.

Throughout his service on the Court, [Petitioner] has overseen revisions to the rules of administration, practice, and procedure
in Texas courts.  In 2000, he was appointed by the Chief Justice of the United States to the Advisory Committee on Civil Rules
for the Judicial Conference in the United States.

[Petitioner] began his judicial service in 1981, when he was appointed to the 95th District Court in Dallas County.  He was
elected to that bench in 1982 and re-elected in 1984.  In 1986 he was elected to the Court of Appeals for the Fifth District of
Texas at Dallas, where he served until he was elected to the Supreme Court.
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At the hearing before this Special Court of Review, the commission called one witness, Petitioner;

the remainder of its presentation centered around documentary evidence, including news stories,

public admonishments relative to other judges bearing generally on the two Canons at issue, several

volumes of committee hearings involving the current Task Force on the Code of Judicial Conduct

and its recommendations, several videos, and the Stipulation.  The commission presented no expert

testimony related to whether Petitioner violated the Code or whether the Code was constitutional

under Republican Party v. White, 536 U.S. 765 (2002).

Petitioner’s testimony will be detailed below.  In addition, Petitioner presented, without

objection by the commission, the expert testimony of former Chief Justice Tom Phillips through his

affidavit; the testimony of Judge Jim Parsons and Judge Monica Gonzalez; the expert testimony of

Professor Geoffrey Hazard and Blake Tartt by stipulation; Senator Arlen Specter’s oral deposition;

official transcripts from numerous Senate confirmation hearings of past United States Supreme Court

Justices; and copies of the Codes of Judicial Conduct from many states. 

The evidence shows Petitioner and Miers became close friends beginning in 1976 when they

practiced in the same law firm, Locke Purnell.  Petitioner left the firm in 1981 to become a district

court judge.  He subsequently served on the appellate bench, first on the Fifth District Court of

Appeals at Dallas, and then the Texas Supreme Court, his current position.  It is undisputed that

Petitioner’s record is unblemished.   The Stipulation recites that Petitioner “has never been10



Before taking the bench, [Petitioner] was a partner in the Dallas law firm of Locke Purnell Boren Laney & Neely (now Locke
Liddell & Sapp).  He joined that firm in 1976 and practiced mainly in the area of general business and commercial litigation.

[Petitioner] received a B.A. degree with honors in philosophy from Yale University in 1971.  He attended Southern Methodist
University School of Law as a Hatton W. Sumners Scholar, and received his J.D. degree cum laude in 1974.  He was elected
to Order of the Coif and served as an editor for the Southwestern Law Journal.  Following law school, he served as a law clerk
to the Hon. Roger Robb, Circuit Judge, U.S. Court of Appeals for the District of Columbia Circuit.  He also served in the U.S.
Naval Reserve Judge Advocate General Corps, achieving the rank of Lieutenant.  He was honorably discharged from military
service in 1979.

[Petitioner] is licensed to practice in Texas and the District of Columbia.  He is a member of the American Bar Association,
the District of Columbia Bar Association, the State Bar of Texas, the Dallas Bar Association, and the Austin Bar Association.
He is also a member of the American Law Institute, a fellow in the American Bar Foundation, a life fellow in the Texas Bar
Foundation, and a founding fellow of the Dallas Bar Foundation.  He received the Outstanding Young Lawyer Award from
the Dallas Association of Young Lawyers in 1984, the Southern Methodist University School of Law Distinguished Alumni
Award for Judicial Service in 2000, and the Hatton W. Sumners Foundation Distguished Public Service Award in 2004.  He
has taught as an Adjunct Professor at the University of Texas School of Law.

[Petitioner] is a member of the Texas Philosophical Society.  He attends the Cornerstone Christian Church of Dallas, where
he is a pianist, organist, and teacher.
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sanctioned by the State Commission on Judicial Conduct.”

Miers became head partner of Locke Purnell, and eventually became White House Counsel

to President Bush.  She also served as president of the State Bar of Texas and as a member of the

Dallas City Council.  Petitioner and Miers have remained close friends through the succeeding thirty-

five years, including regularly attending the same church and going to dinners and social occasions

together.

Besides being a long-time, close friend of Miers, Petitioner was also a friend of White House

Deputy Chief of Staff, Karl Rove.  On October 1, 2005, two days before Miers’ nomination, Rove

and Petitioner had a telephone conversation, and Rove told him Miers might be nominated to fill

retiring Justice Sandra Day O’Connor’s place on the Supreme Court.  Rove asked Petitioner if he

would agree to speak with Dr. James Dobson (the founder of Focus on the Family, a conservative

religious organization that emphasizes family values) about Miers’ faith.  Petitioner agreed to speak

to Dr. Dobson, and he told Rove he was willing to speak to the media about Miers as he considered

himself one of the most knowledgeable people, if not the most knowledgeable person, about Miers’

personal and professional beliefs and accomplishments.



       Justice Owen now sits on the United States Court of Appeals for the Fifth Circuit.
11

       The Texas Lawyer article states, in part:
12

“I’m a PR office for the White House,” [Petitioner] says jokingly about the 120 press interviews he estimates he did the week of October
3 to discuss Miers . . . .

Media outlets reported that [Petitioner] and Miers dated on and off over the years, but [Petitioner] doesn’t like that
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Out of an abundance of caution, Petitioner consulted first with former Texas Supreme Court

Chief Justice Tom Phillips, considered a legal scholar and knowledgeable and experienced with

respect to the Code of Judicial Conduct.  Petitioner also consulted with former Texas Supreme Court

Justice Priscilla Owen,  a friend with similar experience involving the Code of Judicial Conduct.11

Both assured Petitioner that the statements in question did not violate the Code.

Between Miers’ nomination on October 3 and the announcement of her withdrawal on

October 27, Petitioner responded to more than 120 requests for media interviews.  Petitioner

appeared on television news programs, and he was quoted or referenced in many newspaper and

internet news articles.  Petitioner’s comments included discussions of his personal relationship with

Miers, her professional background and accomplishments, her conservative political philosophy, her

attendance and participation at an evangelical Christian church, and her pro-life and anti-abortion

views.  He expressed his opinion in a variety of ways that she would be a “great” Justice of the

Supreme Court.  Some news articles also reported that Petitioner said President Bush had known

Miers for many years and that conservatives had no need to be concerned that she was an unknown

entity.  Petitioner was continuously identified as a close personal friend of Miers and as a Justice of

the Texas Supreme Court.

Much of the commission’s evidence consisted of media reports between October 3 and 27.

The Texas Lawyer published an article on October 10, 2005 about Petitioner’s and other present and

former Texas Supreme Court Justices’ participation in supporting the Miers nomination.   Although12



characterization.  “Dating to me sounds like what you did in high school,” [Petitioner] says.  “We saw one another and went
to dinner.  We were good, closely connected friends then, and we are now.”

[Petitioner] says he called White House Deputy Chief of Staff Karl Rove . . . to see if it was OK for him to speak with the
media. [Petitioner] says his mission is clear:  to fill in the gaps about Miers’ background and to counter some conservatives’
skepticism about her qualifications to be a U.S. Supreme Court justice.

[Petitioner] . . . relays an anecdote about Miers and himself from the 1980s:  One evening, he and Miers had attended a lecture
together at the Valley View Christian Church in North Dallas, where they were members.  After that lecture, Miers shared with
[Petitioner] her belief that life begins at conception and abortion is wrong.  By repeating that story to reporters nationwide,
[Petitioner] . . . says he’s not saying that he knows how Miers would decide any particular case that might come before her
as a justice.  But he says he knows she opposes abortion.

[Petitioner] says conservatives should rest easy about Miers’ nomination and should not draw comparisons between Bush’s
nomination of Miers and President George H.W. Bush’s 1990 nomination of Justice David Souter, whose slim record held no
indication of his eventual liberal leanings on the court.  “I have the utmost respect for President Bush No. 41, but I doubt he
could have picked Justice Souter out of a lineup the day before he appointed the man,” [Petitioner] says.  “By contrast, Harriet
and the president have worked together hand and glove for 10 years.  He’s called her for legal advice, he’s called her for
campaign advice, he’s called her to vet judicial appointments.  And he knows her as well as you could know anybody.  And
he’s stood there and watched.  You can never be totally sure, particularly concerning someone who has been given a lifetime
appointment.  But the difference between that situation and this one is night and day.”

       Petitioner testified he was not interviewed for the story and that it was written without any input from him.
13

       The New York Times article states:
14

But she [Miers] still felt something was missing in her life, and it was after a series of long discussions—rambling
conversations about family and religion and other matters that typically stretched from early evening into the night—with
[Petitioner], a junior colleague at the law firm, that she made a decision that many of the people around her say changed her
life. 

“She decided that she wanted faith to be a bigger part of her life,” [Petitioner], who now serves on the Texas Supreme Court,
said in an interview. “One evening she called me to her office and said she was ready to make a commitment” to accept Jesus
Christ as her savior and be born again, he said.  He walked down the hallway from his office to hers, and there amid the legal
briefs and court papers, Ms. Miers and Petitioner “prayed and talked,” he said.

To persuade the right to embrace Ms. Miers’s selection despite her lack of a clear record on social issues, representatives of
the White House put [Petitioner] on at least one conference call with influential social conservative organizers on Monday to
talk about her faith and character.

Ms. Miers sometimes attended Mass at St. Jude Chapel in downtown Dallas, but before embracing evangelical Protestantism,
her experience with religion was lukewarm and her attendance sporadic, [Petitioner] said.

A close relationship with [Petitioner]—also a longtime member of Valley View—who frequently appears with Ms. Miers at
social functions in Washington and in Texas, has been a steady feature of her life for nearly 30 years. [Petitioner] is known
as one of the most conservative members of the Republican-dominated Texas Supreme Court.

Newspapers in Texas have reported that [Petitioner] and Ms. Miers were romantically involved, and when asked in an
interview whether that was still the case, [Petitioner] responded that they were close, without going into great detail. “She
works in Washington, I work in Austin,” [Petitioner] said. “We have dinner when she’s here; if she invites me to Washington
I happily go.  We talk on the phone all the time.”

[Petitioner] and Ms. Miers spoke on Sunday evening, but she did not tell him about the pending announcement that she had
been offered the nomination, he said. “She’s a stickler for the rules,” he said.  He never asked Ms. Miers how she would vote
on the issue of abortion if it came before the Supreme Court, he said. “She probably wouldn’t answer, she wouldn’t view it
as appropriate.”

“Yes, she goes to a pro-life church,” [Petitioner] said, adding, “I know Harriet is, too.” The two attended “two or three” anti-
abortion fund-raising dinners in the early 1990's, he said, but added that she had not otherwise been active in the anti-abortion
movement. “You can be just as pro-life as the day is long and can decide the Constitution requires Roe” to be upheld, he said.

–9–

Petitioner was never interviewed,  The New York Times published an article on October 6, 2005.13 14



Apart from the questions about abortion and other issues Ms. Miers will face in confirmation hearings, the strong tie she and
[Petitioner] have to their church is undergoing a test.  The congregation at Valley View is in the middle of a schism, and Mr.
[Petitioner] said he and Ms. Miers are siding with the splinter groups that are forming a new church under Valley View’s
longtime pastor, Ron Key.

       Affidavit of Thomas R. Phillips:
15

My name is Thomas R. Phillips.  I have personal knowledge of the facts stated in this affidavit.

I served as Chief Justice of the Supreme Court of Texas from January 4, 1988, until I retired on September 3, 2004.  One of
the administrative duties of the Supreme Court is the promulgation of the Code of Judicial Conduct.  While I was Chief Justice,
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These were the only news articles presented at the commission’s hearing.  Evidence of additional

articles and interviews were presented before this Court.  Rather than selecting “representative

statements” from these sources, which are often redundant, and quoting them verbatim, we choose

a more succinct method, excerpting from the commission’s brief the primary statements it asserts

violate Canons 2B and 5(2):

For the most part, Petitioner provided reporters and interviewers with factual
information about Miers’ background and experience, including information about
her views on religion and abortion and his own personal relationship with her.
However, beyond the factual information, Petitioner repeatedly expressed his opinion
that the Miers’ appointment was “great,” “solid,” “strong,” and that after the
American people had been given a chance to review her record, they were “going to
herald this nomination as a good one.”  When asked about the opposition to Miers’
nomination during an interview reported by the Washington Post, Petitioner replied
that he believed that Miers’ detractors were “going to be happy as clams” after they
learned more about her.  When asked by another interviewer about the need to prove
the President’s “case” in favor of the Miers’ nomination, Petitioner agreed that a
“case has to be made,” but went on to claim that a “case has been made in Texas for
the last 30-plus years.  We think of her as a hero down here already.”  Petitioner went
on to predict that during the confirmation process, Senators would be “convinced that
this is the right person for the job.”  Tellingly, in one interview with an ABC news
reporter, Petitioner expressly opined that Miers would be a “great justice.”

On a more personal note, Petitioner acknowledged publicly that he had a
close personal relationship with Miers, and frequently spoke of his “admiration” for
Miers, describing her in various interviews as being “remarkable,” “charming,”
“gracious,” “solid,” “strong,” “sterling,” and “stellar.”

Former Chief Justice Phillips, whose extensive curriculum vitae was admitted, furnished an

affidavit in support of Petitioner’s position.15



the Supreme Court completely revised the Texas Code of Judicial Conduct on one occasion and made discrete changes and
additions several additional times.  In each instance, I presided over that process and took a very active role in the Court’s
efforts.

Over the years, I believe that I have developed an expertise in the Code.  I have spoken on judicial speech under the ABA
Model Code and various state Codes on many occasions including to the Washington Judicial Conference in Tacoma and to
the entire Conference of Chief Justices.  As a part of my efforts to reform judicial selection and enhance judicial independence,
I frequently participated in commissions and task forces that explored, among other things, the balance between a judge’s right
(and occasionally obligation) to speak on matters of public concern versus the public’s right to a court system which is and
is seen as being impartial and unbiased.  I explored such issues in some detail in the 2001 National Summit on Judicial
selection, of which I was one of two co-convenors, and in my service on the American Bar Association’s Commission on 21st
Century Judiciary in 2002-03 and its Judicial Selection and Judicial Campaign Committee in 2001-03.

Even though I have now returned to private practice, I remain interested in and involved in issues of judicial speech.  Most
significantly, I am counsel of record for the State of Minnesota on petition to the United States Supreme Court for writ of
certiorari in Republican Party v. White, 416 F.3d 738 (8th Cir. 2005), a case involving the constitutionality of certain
restrictions on political speech by judges and judicial candidates.  I am also a lifetime member of the Conference of Chief
Justices, a member of the National Advisory Counsel of the American Judicature Society, and will soon begin serving on the
Lawyers’ Committee of the National Center for State Courts.  Each of these groups is particularly interested in judicial speech
issues.

I have read the response of [Petitioner] to the Letter of Inquiry in Nos. 06-0129-AP and 06-0130-AP before the Texas
Commission on Judicial Conduct.  In my opinion, his actions referred to in the Letter of Inquiry and described in the response,
taken in connection with the nomination of Harriet Miers to be an Associate Justice of the United States Supreme Court, did
not violate Canon 2(B) or Canon 5(2) of the Texas Code of Judicial Conduct.  This affidavit is based on the Letter of Inquiry
and [Petitioner’s] response.

Canon 5(2) states in relevant part:  “A judge or judicial candidate shall not authorize the public use of his or her name
endorsing another candidate for any public office . . . .”  In my opinion, Harriet Miers was not “another candidate for . . . public
office” within the meaning of Canon 5(2).  By “another candidate,” the Canon refers to a candidate like “[a] judge or judicial
candidate,” that is, a political candidate for elected office.  Ms. Miers was President Bush’s nominee for a judicial position
subject only to confirmation by the United States Senate.  Furthermore, in commenting on Ms. Miers’s background and
experience, [Petitioner] was not “endorsing” her but was responding to legitimate press inquiries about her background and
qualifications, matters of intense national interest and importance.

Canon 2(B) states in relevant part:  “A judge shall not lend the prestige of judicial office to advance the private interests of
the judge or others . . .”  In my opinion, in commenting on Harriet Miers’s qualifications to sit on the Supreme Court of the
United States, [Petitioner] was not lending the prestige of his office in any respect.  He was asked to comment, not because
he is a judge, but because he has a long, close, public relationship with Ms. Miers.  This is demonstrated, I think, by the fact
that none of [Petitioner’s] current colleagues on the Court were asked to make any comments about Ms. Miers during the
confirmation process.  The issue was not whether a judge [Petitioner] thought Ms. Miers was qualified for the position to which
the President had nominated her, but whether [Petitioner], Harriet’s friend, had unique information that would help the
American public and, ultimately, the nation’s 100 Senators decide whether she was qualified.

In legal parlance, [Petitioner] did not “thrust himself into the vortex” of this controversy.  His extremely close relationship with
Ms. Miers was well known in legal circles throughout Texas and in Washington, D.C.  When reporters began searching for
photographs of the significant milestones in Ms. Miers’ professional career, [Petitioner] was invariably accompanying her or
pictured very close by.  There is simply no way he could have avoided being deluged with questions, and no way that his
failure to cooperate with the press and with others could have been construed an anything other that a deliberate obstruction
of the public’s right to know about the President’s appointee.

Nor was [Petitioner] in any way advancing his own private interests.  His comments were about Ms. Miers, not himself.  He
never identified himself as a candidate for elected office or otherwise sought to draw attention to his own credentials and
talents, as considerable as those are.

Moreover, because [Petitioner’s] unique position, his statements about Ms. Miers’ background and qualifications were not
necessarily made to advance Ms. Miers’ interests.  As I have stated, his long and close friendship with Ms. Miers gave him
an overriding responsibility to help the American public become better acquainted with her.  What he said in his various
interviews was no doubt viewed favorably by some and unfavorably by others; his comments worked to help her nomination
in some quarters and worked to hinder it in others.

Thus, the circumstances in which [Petitioner] found himself were highly unusual, perhaps unique in the history of the
American judiciary.  After all, [Petitioner] has not made a single public statement about Judge Alito or any prior Supreme
Court nominee, nor, I suspect has he ever been asked to do so.  But even if he had not been so close to Ms. Miers, and even
if she had not been a nominee for perhaps the most powerful governmental body in the world, I do not believe that his actions
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in speaking frankly and favorably about someone he knew would violate the Code of Judicial Conduct.  Judges are frequently
asked to introduce speakers or help present awards to people.  In so doing, they inevitably must detail the subject’s
accomplishments and extol their virtues.  I gave dozens of such speeches during my judicial service, sometimes in praise of
individuals who were at the time candidates for higher office.  For example, I gave farewell tributes in public ceremonies in
the House of Representatives Chamber when Justices Cornyn and Abbott resigned from the Texas Supreme Court to stand for
election as Attorney General.  I did not endorse either person, but my remarks were intended to be laudatory and might have
swayed a voter who chanced to be present. [Petitioner], as the senior justice of the state’s highest court and as a gifted speaker,
is frequently asked to make public remarks about a judge, a lawyer, or a community leader.  I suspect that every judge in Texas
has done likewise at some point or another during their tenure in office.  As long as the judge does not make such remarks with
the primary purpose of political gain for himself or the honoree, I do not think such conduct can be taken to violate the Texas
Code of Judicial Conduct.

Finally, regardless of how the literal words of our Code might be interpreted, there are also larger constitutional questions at
stake.  In my opinion, [Petitioner’s] actions described in the Letter of Inquiry and his response were protected by the First
Amendment to the United States Constitution and by article I, section 8 of the Texas Constitution.  His comments were
directed to core issues of public importance.  As such, his speech was protected under the rational set forth by the Supreme
Court in Republican Party of Minnesota v. White, 536 U.S. 765 (2002).

       Judge Parsons was also aware of the amicus curiae briefs filed by parties which he perceived might normally have competing interests.  We
16

have been assisted by briefs filed by the following:  Texans for Lawsuit Reform; Donna G. Davidson and Tina J. Benkiser, Chairman of the
Republican Party of Texas, on behalf of the Republican Party of Texas; a group of Texas lawyers including Travis E. Vanderpool, William Stephen
Boyd, Orrin L. Harrison, Robert W. Jordan, Timothy W. Mountz, Joseph D. Jamail, Jr., Charles W. Schwartz, George E. Bowles, Jerry K. Clements,
Michael M. Boone, Brian D. Melton, John L. Estes, Robert A. Wooldridge, George W. Bramblett, Jr., S. Michael McColloch, Wayne Fisher, Larry
P. Boyd, and R. Jack Ayres; and The ACLU Foundation of Texas.
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Judge Jim Parsons testified he was a district judge in Palestine and a long time Democrat.

He did not believe Canon 5(2)’s restrictions on endorsements applied outside partisan electoral

politics, and he viewed the public statements about Miers’ nomination as “an administration of

justice issue,” particularly at the level involving a nominee to the United States Supreme Court, not

a matter of partisan politics.16

Senator Arlen Specter, the Chairman of the Senate Judiciary Committee of the United States

Congress, testified by deposition that the committee would have considered Miers’ nomination to

the United States Supreme Court had it not been withdrawn.  If the Miers nomination had gone

forward, his chief counsel would have recommended asking Petitioner to testify before the

committee and the Senator would have honored this recommendation.  Senator Specter testified that

frequently, judges appear and testify voluntarily in hearings involving nominees to the United States

Supreme Court.  The Senator saw no difference between speaking at the committee hearing and

speaking informally to the press.  He also stated that had Miers’ nomination gone forward, his
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interest in Petitioner’s testimony would have been based on Petitioner’s personal and deep

knowledge of Miers’ background, not his position as a Texas Supreme Court Justice.

The parties stipulated that Geoffrey C. Hazard, Jr., Professor of Law at the University of

Pennsylvania Law School, would testify Petitioner’s speech

did not violate Canon 2B or 5(2) of the Texas Code of Judicial Conduct, and that
[Petitioner] had a First Amendment right to engage in the speech which is subject of
the censure by the State Commission on Judicial Conduct.

He would further say that judges talk to the media and public about nominees to the
federal bench, and he is not aware of any judge who has been sanctioned by a state
or federal committee or by a court for making comments to the press or public about
a nominee to the federal bench.

The commission further stipulated that Blake Tartt would testify:

[H]e is a former member of the Commission on Judicial Conduct, and a former
president of the State Bar of Texas, and he has served on numerous ABA
committees, which have vetted nominees for the federal bench, and in performing
those tasks has frequently sought the comments of judges about the nominees.  Many
of these judges have made favorable comments in support of the nominees. . . .

V.

The Texas Constitution and Government Code do not set forth expressly the commission’s

burden of proof.  The parties assert and we agree that the commission has the burden of proof and

that the standard is by a preponderance of the evidence, as is applicable “to the trial of civil actions

generally.”  TEX. GOV’T CODE ANN. § 33.034(f) (Vernon 2004); In re Davis, 82 S.W.3d 140, 142

(Tex. Spec. Ct. Rev. 2002); In re Bell, 894 S.W.2d 119, 123 (Tex. Spec. Ct. Rev. 1995); In re

Jimenez, 841 S.W.2d 572, 579 (Tex. Spec. Ct. Rev. 1992).  Thus, the commission must prove each

element of a charge by a preponderance of the evidence.

VI.

The commission’s first charge alleges that Petitioner violated Canon 5(2) when he



       40 TEX. B.J. 131 (1977); see Op. Tex. Att’y Gen. No. LO-89-21 (1989).
17

       The Judicial Section of the State Bar of Texas created the Committee on Judicial Ethics in 1974.  ROBERT P. SCHUWERK & LILLIAN B.
18

HARDWICK. HANDBOOK OF TEXAS LAWYER AND JUDICIAL ETHICS § 21.02 (Tex. Practice Series 2005).  The committee issues advisory opinions.
Both the committee and the commission agree the advisory opinions are not binding.  Id.  The commission rigidly adheres to the committee’s advisory
opinions.  Id.  The committee also does not knowingly make comments on pending or impending proceedings before the commission.  Id.
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“authorized the public use of his name and title to endorse his close friend, Harriet Miers, a candidate

for public office.”  The question presented is whether the commission proved by a preponderance

of the evidence that Petitioner authorized the public use of his name endorsing another candidate,

Miers, for public office.  We hold the commission did not. 

Until 1974, there was no Code of Judicial Conduct in Texas.  In 1974, the Texas Supreme

Court enacted the initial Code of Judicial Conduct, which contained an “endorsement” prohibition:

A judge or candidate for election to judicial office should not: . . . (b) make political
speeches for a political organization or candidate or publicly endorse a candidate for
public office.

TEX. CODE JUD. CONDUCT, Canon 7A(1)(b), 37 TEX. B.J. 853 (1974). 

In 1976, the Texas Supreme Court removed the endorsement prohibition from the Code.17

In 1980, the Committee on Judicial Ethics  issued an opinion in answer to the question:  “May a18

judge endorse a specific candidate or candidates?”  The opinion stated the Code did not “specifically

prohibit a judge from supporting a candidate or candidates.”  After reviewing the provisions of

Canon 2, the opinion concluded:

The Committee is of the opinion that endorsing a candidate or candidates is within the
discretion of a judge provided the nature and type of endorsement does not contravene Canon
1, Canon 2A and Canon 2B of the Code of Judicial Conduct.

Comm. on Jud. Ethics, State Bar of Tex., Op. 53A (1980).

In 1990, the Texas Supreme Court amended Canon 7(3) as follows:

A judge or judicial candidate shall not authorize the public use of his or her name
endorsing another candidate for any public office, except that a candidate may



       This provision was relocated twice, first in 1994 to Canon 5(3) and then in 2002 to Canon 5(2).  TEX. CODE JUD. CONDUCT, Canon 5(3),
19

57 TEX. B.J. 1080 (1994); 65 TEX. B.J. 798 (2002).  The language of this provision, however, remains unchanged from 1990.

       Petitioner was the only witness called to testify about this provision.  During his testimony, he responded to the suggestion of the
20

commission’s attorney that Canon 5(2)’s purpose was to eliminate corruption.

Q. In canon 5(2) part of the reason that was created, Canon 5(2), you were talking earlier about being muscled or
hustled into cross endorsing each other.  It sounds to me like that’s some sort of an anti corruption statute that goes
to corruption. . . . [I]sn’t there a quid pro quo problem that 5(2) addresses, where you do me a favor, and then one
day I’ll come to you and I’ll ask a favor, and I better get it paid back.  Isn’t that part of what 5(2) was trying to
address when it was created?

A. . . . [T]hat may have been a small part of it, the cross, but this canon was brought to the Court by the judges, which
is a very unusual thing, because judges don’t like the canons, generally speaking, not for more of them, but for less
of them, but they were for this one because they wanted—the principal reason was they wanted an excuse to give
the mayor of the City Council person, mostly the county commissioners, so that they didn’t get tangled up in
politics. 

But it wasn’t really corruption, it was just that the commissioners said, you know, I expect your endorsement.  If
you didn’t give it, you were afraid what was going to happen to you at budget time.  You’re always fearful of
what’s going to happen to you at budget time.  So it was not a corruption thing.

I’m not aware of a corruption problem.  I’m just not aware.

Q. It’s just a question I have regarding how the—how this was tailored.  The question was, there does appear to be
a fear about quid pro quo stopping this type of pressure on the judges regarding quid pro quo endorsements.

A. I’m just not aware of the trading part.  It was more, you give it to me or else I’m not going to give you what you
want, your telephone budget, or your pencil budget is not—it’s just what the Court is trying to use to operate.  But
there were problems, primarily it was in the country, although occasionally there would be problems in the more
urban areas.

But that was principally what—that’s one of the problems.  People bring you language, and it’s aimed at a
particular circumstance, or even class of circumstances, but then the language can be used in circumstances that
you don’t immediately envision in ways that were never intended, and that’s the problem you have there.

Petitioner testified further on this subject on examination by the commission:
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indicate support for a political party.

TEX. CODE JUD. CONDUCT, Canon 7(3), 53 TEX. B.J. 240–41 (1990) (emphasis added).   Today, this19

provision (hereafter, “authorization” provision) is found in Canon 5(2) and provides in pertinent part:

“A judge or judicial candidate shall not authorize the public use of his or her name endorsing another

candidate for any public office, except that either may indicate support for a political party.”  TEX.

CODE JUD. CONDUCT, Canon 5(2).  Petitioner, who was on the Texas Supreme Court in 1990,

testified that the “authorization” provision was generated at the request of the judges.  In response

to questions by the commission, Petitioner provided significant insights about the circumstances

leading to the creation of the “authorization” provision:20



Q. Do you believe that Ms. Miers was a candidate for public office in the sense of—that it was intended by the Texas
Supreme Court in this canon?

A. No.

Q. And why not?

A. Well, because this canon, again as I said earlier, and Judge Parsons reiterated, is getting at the kind of
entanglements, I wouldn’t call it corruption, I suppose maybe there could be a case like that, but mostly it’s the
entanglements that you get into when you’re getting involved in other people’s elections.

And especially, well, no, not especially.  I was going to say especially when they’re in another branch.  But the
whole problem here was that judges were being asked to get involved in other people’s races, and there was no way
that you can get tangled up in endorsing a nominee for the Supreme Court of the United States.  There’s no
entanglement to get into.  There is no question.  I’m not likely to be partial or impartial because of that
endorsement, or any statement made in connection with that nomination.  It just doesn’t have any application in
that situation.

       In effect, in 1990, members of the judiciary sought relief from a pressing political quagmire.  On occasions, politically connected candidates
21

would flex their “muscle” in order to “persuade” or pressure a judge to let the candidates show the judge as an endorser in an unrelated political
contest.  According to the conventional wisdom at the time, who better to show on a list of prominent endorsements than “the respected local judge.”
The supreme court acceded to the request, creating the “authorization” prohibition.  The amendment addressed the specific problem head on by
providing a safe harbor for the judge.  The judge could now “reluctantly” decline to let a politically connected candidate use his name endorsing the
candidate without fear of reprisal.  The judge need only cite the “authorization” prohibition in the Code to resolve what could otherwise become a
delicate and politically sensitive dilemma.  Thus, the “authorization” prohibition had absolutely nothing to do with “endorsing,” that is, making
supportive political statements.  Rather, it addressed a different situation:  “cover.”  The provision centered on customary “endorsements” so familiar
to the voting public, that is, a compilation of well-known and respected persons who consented to the use of their names supporting a particular
candidate.

Petitioner’s testimony went unchallenged by the commission.
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The problem, the reason that 5(2) was proposed in the first place, the judges
were concerned that county officials were muscling them into endorsements
that they didn’t want to make.  And they said, look, you’ve got to endorse me
for, let’s say a district judge, you have to endorse me for County
Commissioner.  The district judge didn’t want to do it, but he didn’t have any
way of saying no.  If he said no, then he was afraid of what was going to
happen to him in the budgeting process.  So he wanted cover for that.  So
that’s why the judges came to us back in ‘88 and said, we’re tired of getting
hammered on here, and we want an excuse that we can hold up and say, we
don’t have to do this any more. 

In essence, Petitioner explained that the purpose of inserting the “authorization” language

into Canon 5(2) was to provide “cover” for judges to refuse to authorize endorsements of partisan

elected candidates.21

A Task Force has proposed certain amendments to the Code of Judicial Conduct.  One

proposed amendment to the language at issue in Canon 5(2) provides:

In order for a judge or judicial candidate to both appear to be and, in fact, be
independent of political influence, a judge or judicial candidate shall not endorse



       The Task Force members’ statements, while not precedential, are enlightening because they addressed—and failed to resolve—the very issues
22

facing the Court today.  They expressed grave concern that there is no definition for “endorsing” within the Texas canons and case law.

       The commission was established by the Texas Constitution, article V, section 1-a(2).  The constitution empowered the commission, inter
23

alia, to discipline or censure any Justice or Judge for “willful or persistent violation of rules promulgated by the Supreme Court of Texas,
incompetence in performing the duties of the office, willful violation of the Code of Judicial Conduct, or willful or persistent conduct that is clearly
inconsistent with the proper performance of his duties or casts public discredit upon the judiciary or administration of justice.”  TEX. CONST. art.
V, § 1-a(6).  Clearly, the commission is the entity charged with enforcement of the Code.  In addition, article V, section 1-a(10) provides:

[T]he Commission may issue a public statement through its executive director or its Chairman at any time during any of its
proceedings under this Section when sources other than the Commission cause notoriety concerning a Judge or the
Commission itself and the Commission determines that the best interests of a Judge or of the public will be served by issuing
the statement.

TEX. CONST. art. V, § 1-a(10) (emphasis added).
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another candidate for any public office and shall not authorize his or her name to be
used in a manner where it reasonably appears that the judge has endorsed another
candidate for public office, except that either may indicate support for a political
party.  A judge or judicial candidate may attend political events and express his or her
views on political matters in accord with this Canon, Canon 2 and Canon 3B(10).

Final Report and Recommendations of the Supreme Court’s Task Force on the Code of Judicial

Conduct, p.21 (Jan. 2005) (emphasis added).  However, the Task Force’s recommendation does not

contain definitions of “endorse” and “authorize.”22

We recognize it is integral to the commission’s position that the “authorization” provision

of Canon 5(2) be read and interpreted to prohibit a judge from “endorsing” or “supporting” another

candidate.  The commission’s first charge contains no factual allegations Petitioner “authorized” the

public use of his name endorsing Miers’ nomination to the United States Supreme Court.  The

commission’s evidence focused exclusively on establishing Petitioner had supported Miers’

nomination.  The commission urged this Court to hold that as Petitioner was a sitting Justice on the

Texas Supreme Court and made public statements to the news media supporting Miers’ nomination,

Petitioner was guilty of endorsing another candidate, in violation of the “authorization” provision

of Canon 5(2).

The commission primarily relies upon its own Public Statement PS-2000-2.   This Public23



       The commission filed a First Amended Charging Document, stricken by this Court on other grounds, which alleged in part that Petitioner
24

“authorized the public use of his name and title to ‘support or endorse’ his close friend, Harriet Miers, a candidate for public office . . . .”
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Statement firmly espoused a broad view of the term “authorize.”  See PUBLIC STATEMENT, No. PS-

2000-2 (Comm’n Jud. Conduct Mar. 24, 2000).  The commission essentially declared “personally

publishing an endorsement of another candidate for public office” was synonymous with “giving

permission to or ‘authorizing’ the candidate or a third party to use the judge’s name in such a public

endorsement.”  Id.  The commission took the position that no distinction was to be made “between

acting on one’s own behalf and empowering another to act on one’s behalf as [Canon 5(2)]

necessarily encompasses the broadest definition of the term ‘authorize.’”  Id.  The commission cited

no legal precedent.

Thus, according to this Public Statement, the commission concluded that the “authorization”

provision of Canon 5(2) prohibited a judge from “endorsing” another candidate.  Before this Court,

the commission took the additional step of defining “endorse” as “support.”   Its pleadings and24

evidence demonstrate the commission uses these terms interchangeably and treats them as being

synonymous.  In effect, the commission has reinserted the heretofore rejected “endorsement”

prohibition into Canon 5(2), thereby recasting the meaning of the “authorization” provision.  In so

doing, the commission has entirely ignored, if not dismissed, the importance of the pivotal term

“authorized” in its pleadings, its evidence, and its arguments.

The issue before us is the construction of the “authorization” provision of Canon 5(2),

including examining the meaning of “authorize.”  In our analysis of this issue, this Court recognizes

the wisdom and value of the cautionary mandate incorporated within Canon 8A:

The Sections are rules of reason, which should be applied consistent with
constitutional requirements, statutes, other court rules and decisional law and in the
context of all relevant circumstances.



       The commission, during its closing presentation, inexplicably injected the concept of “assembly line justice.”  The commission initially argued
25

this Court should find Petitioner violated the Code.  While skeptical of Petitioner’s challenges of the Code, the commission acknowledged lurking
problems and sought judicial assistance in interpreting the Code provisions at issue.  The commission then argued:  “The sad reality of this case is
Petitioner, at the day of his hearing, was merely next.  The worst thing you can be in a government proceeding is next, merely next in a series of others
that were prosecuted for similar violations.”  The commission asked this Court to give it guidance, and, in the event it found the Code
unconstitutional, to strike it down, in order that the commission could “get on with the business of regulating the rest of the conduct of the judges
in the State.”  Counsel for Petitioner replied that Petitioner should not be treated as “merely next” as if within an “assembly line.”  He asserted that
the commission totally ignored Canon 8 and the rules of reason, and that Petitioner was “being sanctioned for speaking truthful speech on a matter
of public importance that is core speech in our democracy . . . .”  Assembly line justice is a close cousin to no justice at all, and is, in reality, an absurd
oxymoron.  Assembly line justice should be foreign to a judge’s vocabulary and an extinct concept in our democracy.
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TEX. CODE OF JUD. CONDUCT, Canon 8A (emphasis added).  This provision also encourages

“reasonable and reasoned application of the text.”  Id.  Accordingly, we endeavor to construe Canon

5(2) as written, in accordance with the rules of reason.

We also recognize our judicial system is based upon the cornerstones of integrity,

impartiality, fairness, and independence.  In discharging judicial responsibilities, the judge must be

governed by the Rule of Law, conduct a fair and impartial hearing, and dispense justice as well as

equity under the law, according to the particular facts and circumstances presented in each individual

case.25

We therefore undertake to construe and apply the language in dispute in Canon 5(2)

consistent with “rules of reason” to the facts presented.  Our analysis should focus upon key

language and its relationship to the entire Code.

Statutory construction is a question of law for the court.  Johnson v. City of Fort Worth, 774

S.W.2d 653, 656 (Tex. 1989).  The primary rule in statutory interpretation is that a court must give

effect to legislative intent.  Crown Life Ins. Co. v. Casteel, 22 S.W.3d 378, 383 (Tex. 2000).  When

determining legislative intent, we look to the language of the statute, as well as its legislative history,

the objective sought, and the consequences that would flow from alternate constructions.  Id.  When

interpreting a statute, we read words and phrases in context and construe them according to the rules

of grammar and common usage.  TEX. GOV’T CODE ANN. § 311.011(a) (Vernon 2005).  Words are
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given their ordinary meaning.  Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996 S.W.2d 864,

866 (Tex. 1999).  Legal or other well-accepted dictionaries are a method of determining the ordinary

meaning of certain words.  See Pratt-Shaw v. Pilgrim’s Pride Corp., 122 S.W.3d 825, 833 (Tex.

App.–Dallas 2003, pet. denied).  In construing a statute, we give effect to all its words and, if

possible, do not treat any statutory language as mere surplusage.  Cont’l Cas. Ins. Co. v. Functional

Restoration Assocs., 19 S.W.3d 393, 402 (Tex. 2000).  This Court must give effect to the word

“authorize” to prevent it from being surplusage.  See Meritor Auto., Inc. v. Ruan Leasing Co., 44

S.W.3d 86, 89 (Tex. 2001).  We may not disregard, discount, or dismiss this language and its impact.

If the supreme court had intended by its 1990 amendments to reinstate the 1974

“endorsement” prohibition, it would have done so, but it did not.  Instead, it used substantially

different language by adding the “authorization” provision.  We conclude the Texas Supreme Court

intended for the 1990 amendment inserting the “authorization” provision into the Canon governing

political activity to effect a substantial change, not simply a technical refinement, from the

“endorsement” prohibition.  See Gold v. City of Coll. Station, 40 S.W.3d 637, 649 (Tex.

App.–Houston [1st Dist.] 2001, pet. granted, judgm’t vacated w.r.m. by agr.) (“Moreover, the fact

that the legislature enacts an amendment indicates that it thereby intended to change the original act

by creating a new right or withdrawing an old one.”).  Such a significant modification in terminology

(deleting “endorse” and inserting “authorize”) and the concomitant shift in meaning certainly signals

that the Texas Supreme Court intended to confine the restriction to a prohibition of a judge’s

authorization of the public use of his or her name endorsing a candidate.

In determining what constitutes a judge’s authorizing the public use of his or her name

endorsing a candidate for any public office, we examine a recent incident involving such conduct.

A judge’s act of giving a candidate express permission to include the judge’s name on a publicly



       In its entirety, JR 4-101 provides:
26

A judge shall not knowingly (1) make a public statement in support of the election or defeat of any candidate for a nonjudicial
public office or to promote or influence the passage or defeat of laws or regulations at any level of government, or (2)
contribute or solicit funds services or property to elect or defeat any candidate for a nonjudicial public office or to promote
or influence the passage or defeat of laws or regulations at any level of government, or (3) lend the judge’s name in support
of an action, by any person or group, to elect or defeat any candidate for a nonjudicial public office or to promote or influence
the passage or defeat of laws or regulations at any level of government,

if in doing (1), (2) or (3) above, the judge:

(A) Creates a reasonable doubt about the judge’s impartiality toward persons, organizations or factual issues that
would likely come before the court on which the judge serves, including, but not limited to, circumstances that
require the judge’s disqualification under JR2-106.

(B) Supports in the judge’s official capacity, a cause other than one pertaining to the legal system, legal education,
the improvement of the law, the integrity of the judicial process, the administration of justice, or court
administration, including judicial benefits.  This subsection does not limit the ability of a judge to join, pay dues
to, and participate in activities of any professional association or organization, which activities may include
lobbying for judicial benefits such as salary and retirement.

(C) Represents that the judge making the public statement speaks on behalf of the judicial branch of government
unless the judge has been authorized to do so.

OR. CODE JUD. CONDUCT JR 4-101.
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distributed list of persons endorsing the candidate would violate Canon 5(2).  See Public Admonition

of Justice of the Peace Torres, No. 00-0689-JP (Comm’n Jud. Conduct Aug. 16, 2000).  Any other

fact scenario must be analogous to this situation to constitute a violation of Canon 5(2).  That is, the

facts must show the judge gave permission for others to publicly use the judge’s name in

endorsements of the candidate.

Several other states’ Code provisions treat the use of a judge’s name separately from

endorsing or making public statements.  In the Oregon Code of Judicial Conduct, JR 4-101(1) and

(3) of Oregon’s Code provide, in part, that:

[a] judge shall not knowingly (1) make a public statement in support of the election or defeat
of any candidate for a nonjudicial public office . . . , or (3) lend the judge’s name in support
of an action, by any person or group, to elect or defeat any candidate for a nonjudicial public
office . . . . 26

OR. CODE JUD. CONDUCT JR 4-101(1), (3).  Oregon’s Code provisions, which apply to candidates

for nonjudicial offices, distinguish between public statements supporting or opposing a candidate

and lending the judge’s name supporting such candidates.  The “authorization” provision of the



       The conduct in question included “an improper contribution” and “actively campaign[ing] for a legislative candidate by participating in a
27

phone bank and assist[ing] Working Families Party officials at a candidate screening meeting by questioning other judicial and nonjudicial candidates
on behalf of the party.”  Raab, 793 N.E.2d at 1293.  Several of the relevant canons included:  “Prohibited political activity shall include: . . . (c)
engaging in any partisan political activity (except as to own campaign); (d) participating in any political campaign for any office or permitting his
or her name to be used in connection with any activity of a political organization; (e) publicly endorsing or publicly opposing (other than by running
against) another candidate for public office; (f) making speeches on behalf of a political organization or another candidate; and (g) attending political
gatherings.”  Id. at 1289 n.2.  Both the conduct and the relevant provisions of the New York Code are clearly distinguishable from Petitioner’s conduct
and the Texas Code.  The commission extracted from this case an excerpt referring to political corruption.  We observe that there is not even a hint
of corruption in the case before us.  In fact, the commission admitted that it did not contend the statements at issue were false or deceptive.
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Texas Code and the “lending” provision of the Oregon Code address the same conduct, albeit in

different words.

In In re Raab, 793 N.E.2d 1287 (2003),  several sections of the New York Code of Judicial27

Conduct related to prohibited political activity were at issue.  One prohibited “permitting his or her

name to be used in connection with any activity of a political organization”; the other prohibited

“publicly endorsing or publicly opposing (other than by running against) another candidate for public

office.”  Id. at 1289 n.2.  The New York Code clearly distinguished between a judge permitting the

use of his name and a judge endorsing another candidate.  The plain language of the New York Code

provisions shows that one relates only to the use of the judge’s name and the other to “endorsing.”

The former provision, however, does not encompass the latter.  The New York Code’s prohibition

relating to the use of a judge’s name is similar to the Texas Code’s “authorization” provision.

In 1989, the Committee on Judicial Ethics recommended to the Texas Supreme Court that

the Code be amended to specifically prohibit a judge or a candidate for election to judicial office

from publicly endorsing a candidate for public office.  As previously noted, in 1990, the Texas

Supreme Court amended the Texas Code to add the “authorization” provision but did not add a

prohibition on “endorsing” per se.

The recommendation of the recent Task Force proposes amending Canon 5(2) by prohibiting

“authorizing” and “endorsing” as separate acts.  The recommendation does not equate “authorize”

and “endorse.”  It does not propose to subsume the meaning of “authorize” into the meaning of
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“endorse.”  It does not eliminate the former in favor of the latter.  Instead, it clearly identifies each

as a separate act, and it prohibits each act.  Thus, the recommendation of the recent Task Force

reinforces our interpretation of Canon 5(2).

The Texas Supreme Court defines “authorized” as follows:  “The primary meaning of

‘authorize’ is to empower, or give a right to act.”  Caller Times Publ’g Co. v. Chandler, 134 Tex.

1, 7, 130 S.W.2d 853, 856 (1939); see Cox, Inc. v. Humble Oil & Ref. Co., 16 S.W.2d 285, 286 (Tex.

Comm’n App. 1929, judgm’t adopted) (same).  Other courts have defined the empowerment of

authorization as referring to future conduct.  For example, in Gray v. Gill, 210 N.Y.S. 658, 660 (N.Y.

Sup. Ct. 1925), “authorize” was defined as “to permit a thing to be done in the future.”  The court

contrasted the term with “approve,” which it defined as “to ratify or confirm a thing already done,

or to sanction a thing that may be done in the future . . . .”  Id. (emphasis added).  Thus, as the Gray

court observed, “After the act, one may not authorize it, although he may approve it.”  Id.

“Authorize,” therefore, has an accepted legal meaning.  The term “authorize” is also defined to mean

“to give legal authority; to empower” and “to formally approve, to sanction.”  BLACK’S LAW

DICTIONARY 143 (8th ed. 2004).  These legal definitions of “authorize” essentially require that the

authorization be express and refer to conduct or actions to be taken in the future.  The language of

giving legal authority, empowering, formally approving, requiring, and sanctioning all necessitate

affirmative actions on the part of the authorizor.  Thus, it is not sufficient under Canon 5(2) for a

judge simply to speak; the judge must affirmatively “authorize the use of his name,” that is,

expressly permitting the use of his name in the future.  The commission’s interpretation has deviated

from the plain meaning of the “authorization” provision in Canon 5(2).  The commission’s

interpretation does not merely take a broad view of “authorize,” it eliminates this element entirely.

When the commission called Petitioner as its only witness, the commission never asked



       The commission’s attorney asked Petitioner,
28

Q. Now, when you were giving these interviews, you knew you couldn’t control what they would write about?

A. Absolutely.

* * *

Q. . . .When it goes out, it’s out, you cannot control the media, right?

A. Absolutely.

       While the commission listed members of the news media as potential witnesses, none were called.  The commission called no witnesses other
29

than Petitioner.

       We do not suggest the commission advanced this position.  As previously noted, the commission cast a blind eye to the “authorized”
30

requirement and never proffered any argument or evidence on this subject.
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Petitioner if he “authorize[d] the public use of his . . . name endorsing” Miers’ nomination.  In

addition, the commission failed to question Petitioner about this matter at the hearing before the

commission.  The commission’s questions to Petitioner recognized he had no control or authority

over what the media broadcast or printed.   In the media interviews, Petitioner could anticipate the28

use of his name as the person being interviewed, if the media chose to identify him.  However,

having reviewed Petitioner’s statements, we do not find any evidence that he authorized the media

to use his name publicly endorsing Miers.   Any argument that Petitioner impliedly authorized the29

public use of his name endorsing Miers would be futile and unavailing.   We therefore conclude the30

commission failed to prove by a preponderance of the evidence that Petitioner authorized the public

use of his name endorsing Miers.

VII.

While we have rejected the commission’s argument that Canon 5(2) prohibits “endorsing,”

we conclude that, even under its construction, the commission failed to prove by a preponderance

of evidence that Petitioner’s public statements endorsed Miers.

Again, the first task is to define the key term.  We, therefore, focus on a definition of

“endorsing.”  The Code provides no definition.  The commission concedes there is no definition or



       The Task Force hearings on the Code also reflect some insightful remarks and observations of distinguished Professor Laycock and Dean
31

Attanasio as to the broad nature of the term “endorse” and what, if any, distinctions can be drawn between “support” and “endorse.”  Their concerns,
shared by other members of the committee, related to interpreting the language in order to conform to the rules, and to determining whether the
terminology would pass constitutional muster.

       The commission’s brief provides this Court with approximately one page of analysis on its position.
32
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consensus as to the meaning of “endorse” in Canon 5.  The Code of Judicial Conduct in its past and

present forms, the Task Force Recommendations,  and the relevant statutes fail to define “endorse.”31

The commission’s judicial disciplinary proceedings, the advisory opinions of the Committee on

Judicial Ethics, and the few available decisions of the Texas courts also fail to define “endorse”

under Canon 5(2).  Absent any definition of the term “endorsing,” we are presented with the task of

statutory interpretation. 

The commission’s brief  essentially contends Petitioner’s public statements provided more32

than “factual information about Miers’ background and experience.”  Specifically, the commission

stated:  “[Petitioner’s] praise of Miers’ ‘sterling’ character and his opinion that she would make ‘a

great justice,’ and his repeated public statements that her nomination was ‘good’ and ‘solid,’

certainly sound like approval and support of the President’s nomination.”  In a footnote, the

commission refers us Merriam-Webster OnLine Dictionary’s definition of “endorse”:  “[T]o approve

openly, especially:  to express support or approval of publicly and definitely [as in] endors[ing] a

mayoral candidate.”  The commission’s ultimate argument is that “endorsement” is equivalent to

“support,” and it is undisputed that Petitioner supported Miers.

Petitioner served the commission with an interrogatory asking the commission to explain

what constitutes an “endorsement.”  In its response, the commission stated the term was not defined

in the Code and should be given its “ordinary and reasonable meaning” as contained in the American

Heritage Dictionary of the English Language, Fourth Edition, 2000, “which defines ‘endorse’ as:
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“to give approval of or support to, especially by public statement; sanction:  endorse a political

candidate.” 

With respect to the commission’s position equating “support” and “endorse” and its assertion

that Canon 5(2) embraces a blanket prohibition of endorsing, we consider two advisory opinion from

the Committee on Judicial Ethics.  The committee’s opinion No. 2 contain the following question

and answer:

QUESTION:  May a Texas judge privately introduce candidates for judicial office
to his friends and recommend that such friends vote for such candidates?

ANSWER:  It is the opinion of the Committee on Judicial Ethics that a Texas judge
would not violate the Code of Judicial Conduct by privately introducing candidates
for judicial office to his friends and recommending that such friends vote for such
candidates.

Comm. on Jud. Ethics, State Bar of Tex., Op. 2 (1975).  In its opinion No. 13, the committee stated,

QUESTION:  May a district judge introduce a candidate for the state Legislature to
his personal friends and recommend that such friends vote for such candidate?

ANSWER:  The Committee on Judicial Ethics is of the opinion that the question
should be answered in the affirmative.  In Opinion Number 2 this Committee held
that a Texas judge would not violate the Code of Judicial Conduct by privately
introducing candidates for judicial office to his friends and recommending that such
friends vote for such candidates.  The Committee now reaffirms that opinion and
extends its scope so that henceforth it will be applicable to all candidates for public
office.

Comm. on Jud. Ethics, State Bar of Tex., Op. 13 (1976).

These ethics opinions are noteworthy for several reasons.  These opinions do not conclude

that “endorsing,” as a matter of principle, is evil, corrupt, ill-advised, undignified, or inherently

injudicious.  Both opinions hold “endorsing” is acceptable conduct within certain boundaries.  These

holdings are consistent with, if not as expansive as, the new draft rules of the American Bar



       We take notice that “[i]n late January 2005, the American Bar Association’s joint commission released new draft rules on political activity
33

by judges and judicial candidates which is covered in Canon 5 of the existing code.  The draft revisions specifically address the activities of
candidates seeking judicial office in partisan public elections.”  The new draft rules permit candidates to “publicly endorse or oppose candidates
running for other judgeships in the same judicial office.”  N.D. Family Alliance, Inc. v. Bader, 361 F. Supp. 2d 1021, 1041 n.2 (N.D. 2005).

       The Code of Judicial Conduct in a number of states permit endorsing.  For example, 
34

In California, Canon 5A(2) provides:

5A.  Judges and candidates for judicial office shall not . . . (2) make speeches for a political organization or candidate for
nonjudicial office or publicly endorse or publicly oppose a candidate for nonjudicial office; 

the comment to Canon 5A states that:

Under this Canon, a judge may publicly endorse another judicial candidate. Such endorsements are permitted because
judicial officers have a special obligation to uphold the integrity and impartiality of the judiciary and are in a unique position
to know the qualifications necessary to serve as a competent judicial officer.

In addition, Canon 5C states:

Candidates for judicial office may speak to political gatherings only on their own behalf or on behalf of another candidate for
judicial office.

CAL. CODE JUD. CONDUCT, Canons 5A(2) & cmt., 5C. 

Idaho’s Code of Judicial Conduct states:

(1) A judge or a candidate subject to public election may, except as prohibited by law:

(a) when a candidate for election . . .

(iv) publicly endorse or publicly oppose other candidates for the same judicial office in a public election
in which the judge or judicial candidate is running.

IDAHO CODE JUD. CONDUCT, Canon 5C(1)(a)(iv).

In Illinois, Canon 7B states:

(1) A judge or candidate may, except as prohibited by law: . . .

(b) when a candidate for public election . . .

(iv) publicly endorse or publicly oppose other candidates in a public election in which the judge or
judicial candidate is running.

ILL. CODE OF JUD. CONDUCT, Canon 7B(1)(b)(iv).

In Kansas, Canon 5C states:

(1) A judge or a candidate subject to public election may, except as prohibited by law: . . .

 (b) when a candidate for election . . .

 (iv) publicly endorse or publicly oppose other candidates for the same judicial office in a public
election in which the judge or judicial candidate is running.

KAN. CODE JUD. CONDUCT, Canon 5C(1)(b)(iv).

In Maine, Canon 5(C)(2)(d) states:
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Association’s joint commission  and a significant number of state Codes throughout the country that33

expressly permit judges to endorse other candidates in certain circumstances  or which have34



A candidate for election or reelection as judge of probate may, while a candidate, publicly endorse or publicly oppose any
candidate for public office.

ME. CODE JUD. CONDUCT, Canon 5(C)(2)(d).

Michigan’s Code of Judicial Conduct provides that:

(2) A judge or candidate for judicial office may: . . .

(a) attend political gatherings;

(b) speak to such gatherings on the judge’s own behalf or on behalf of other judicial candidates . . . .

MICH. CODE OF JUD. CONDUCT, Canon, 7A(2)(a), (b).

In North Carolina, a judge or judicial candidate may:

(2) if [a judge] is a candidate, endorse any individual seeking election to any office or conduct a joint campaign with and
endorse other individuals seeking election to judicial office, including the solicitation of funds for a joint judicial campaign
. . . .

N.C. CODE JUD. CONDUCT, Canon 7B(2).

In North Dakota, the commentary to Canon 5 states that the “canons do not prohibit candidates from campaigning on their own behalf or from
endorsing or opposing candidates for a position on the same court for which they are running.”  N.D. CODE OF JUD. CONDUCT, Canon 5A,
Commentary, para. 4.

In Pennsylvania, Canon 7A states:

(2) Judges holding an office filled by public election between competing candidates, or a candidate for such office, may, only
insofar as permitted by law, attend political gatherings, speak to such gatherings on their own behalf when they are a
candidate for election or reelection, or speak on behalf of any judicial candidate for the same office, identify themselves as
a member of a political party, and contribute to a political party or organization.

PA. CODE JUD. CONDUCT, Canon 7A(2) (emphasis added).

In Tennessee,

[a] judge, subject to retention election, may, at any time, publicly endorse or oppose a judge standing for retention or a
candidate for appointment to the court of which the judge is a member.

TENN. CODE OF JUD. CONDUCT, Canon 5D.

Vermont has a similar provision which states that a candidate for election or reelection as judge of probate or assistant judge may, while a candidate
“publicly endorse or publicly oppose any candidate for the same office.”  VT. CODE OF JUD. CONDUCT, Canon 5C(2).

       For example:  Alabama and Oregon.  The Oregon Code prohibits a judge from making public statements and lending the judge’s name in
35

relation to other candidates who are running for nonjudicial office, but makes no mention of a similar prohibition with respect to candidates for
judicial office.  OR. CODE OF JUD. CONDUCT, JR 4-101 to 4-104.
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no express prohibitions.35

In addition, these ethics opinions contradict the assertion that the “authorization” provision

of Canon 5(2) constitutes a blanket prohibition, banning a judge from endorsing another candidate.

These opinions only limit “endorsing” in scope.  In effect, these opinions approve the practice of

“endorsing” by allowing a judge to introduce a candidate to personal friends and recommend to



       In a less populated area, everyone in the community may qualify as the judge’s “friend.”  In a larger area, even given that the audience may
36

initially be limited to several thousand persons, the post-endorsement wave of activity by the judge’s friends generated by the initial endorsement
may well increase exponentially to very sizeable numbers.

       For example, Arizona, Colorado, Connecticut, Georgia, Massachusetts, New Hampshire, New Jersey, New Mexico, North Carolina,
37

Pennsylvania, and Utah.

       For example, Arkansas, Delaware, Florida, Hawaii, Indiana, Kansas, Kentucky, Louisiana, Minnesota, Nebraska, Nevada, New York, Ohio,
38

Rhode Island, South Carolina, Vermont, Virginia, West Virginia, and Wyoming.
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friends that they vote for the candidate.36

The text of Canon 5(2), the lack of any definition of the term “endorse,” and the problematic

ethical opinions provide marginal guidance.  A survey of the respective Codes of a majority of states

shows that they prohibit either “endorsing”  or “endorsing and opposing,”  but for the most part37 38

these state Codes fail to define “endorse.”

Ohio’s Canon 7(B)(2)(b) prohibits a judge or judicial candidate from publicly endorsing or

opposing a candidate for another public office.  OHIO CODE JUD. CONDUCT, Canon 7(B)(2)(b).  The

Ohio Board of Commissioners referred to a dictionary for broad direction in defining the term

“endorsing.”  The Ohio Board ultimately defined “endorsement” as:  “to give approval of or support

to.”  Ohio Bd. of Comm’rs on Grievances & Discipline, Op. 89-15 (Apr. 10, 1992) (citing

WEBSTER’S II NEW RIVERSIDE UNIV. DICTIONARY (1984)).

The definitions provided by two leading dictionaries, however, require more than mere

support.  Webster’s International Dictionary defines “endorse” as “to express definite approval or

acceptance of,” “support or aid explicitly by or as if by a signed statement,” “vouch for,” and

“underwrite.”  WEBSTER’S THIRD NEW INT’L DICTIONARY 749 (1981).  The Oxford English

Dictionary defines “endorse” as “[t]o write on the back of something,” “[t]o confirm, sanction,

countenance, or vouch for (statements, opinions, acts, etc.; occasionally persons) as by an

endorsement,” and “[t]o declare one’s approval of.”  5 THE OXFORD ENGLISH DICTIONARY 233 (2d



       North Carolina’s Code of Judicial Conduct also defines “candidate,” limiting its meaning to “a person actively and publicly seeking election
39

to judicial office.”  N.C. CODE JUD. CONDUCT, Canon 7A(1).  Had the Texas Supreme Court defined “candidate,” “endorse,” and other terms in the
Texas Code of Judicial Conduct, many of the questions before us would not have arisen.
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ed. 1989).  Even the commission’s proffered definition of “endorse” from the Merriam-Webster’s

Online Dictionary indicates the term involves more than mere support:  “to express support or

approval of publicly and definitely <endorse a mayoral candidate>.”  MERRIAM-WEBSTER ONLINE

DICTIONARY, http://www.m-w.com/dictionary/endorse.

North Carolina’s definition of “endorse”—requiring more than mere support—is consistent

with these definitions.  North Carolina’s Code of Judicial Conduct, the only Code that we

determined actually defined “endorsing,” provides that a judge who is a candidate may endorse a

candidate for judicial office.  N.C. CODE JUD. CONDUCT, Canon 7B(2).  The North Carolina Code

of Judicial Conduct defines “endorse” as follows: 

knowingly and expressly request, appeal or announce publicly, orally or in writing,
whether in person or through the press, radio, television, telephone, Internet,
billboard or distribution and circulation of printed materials, that other persons
should support a specific individual in his efforts to be elected to public office.

N.C. CODE JUD. CONDUCT, Canon 7A(3) (emphasis added).   North Carolina has recognized39

“endorsing” as a term of art within the political process.

Although Eu v. San Francisco County Democratic Central Committee, 489 U.S. 214 (1989),

is frequently relied upon in First Amendment cases for a number of significant principles, it is

important in this case because of the basis for its decision, a statutory provision of an election code.

The former provision of the California Elections Code at issue in Eu v. San Francisco County

Democratic Central Committee, 489 U.S. 214 (1989), stated in part that the official governing bodies

of the political parties “shall not endorse, support, or oppose, any candidate for nomination by that

party for partisan office in the direct primary election.”  Id. at 217 (emphasis added).  This election

http://www.m-w.com/dictionary/endorse.
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code clearly distinguished between “endorse” and “support” because the use of both terms would

be redundant.

The language and legal effect of a statute may require a court to construe it “strictly.”  To

construe a statute strictly means applying a limited, narrow, or inflexible reading and application of

the statute.  Cain v. State, 882 S.W.2d 515, 519 (Tex. App.–Austin 1994, no writ).  A strict

construction of a statute must be applied to two classes of statutes:  those that authorize a penalty and

those that infringe upon private property or liberty interests.  Id.  A statute that falls within one of

these categories must be couched in such explicit terms that the party upon whom the statute is to

operate may, with reasonable certainty, ascertain what the statute requires to be done and when it

must be done.  Mo., K. & T. Ry. Co. v. State, 100 Tex. 420, 424, 100 S.W. 766, 767 (1907).  If such

explicit terms are not present, there is no opportunity for a person charged with the duty to protect

himself by the performance of it according to the law.  Id.  When the liberty interest is the right to

core political speech, that construction must be quite strict.

The commission alleged that Petitioner violated Canon 5(2) when he made certain statements

in support of Harriet Miers, a United States Supreme Court nominee at the time.  Debate on the

qualifications of candidates for public office is at the core of our electoral process and of First

Amendment freedoms.  Eu, 489 U.S. at 223.  The Supreme Court has recognized repeatedly that

debate on the qualifications of candidates is integral to the operation of the system of government

established by the Constitution.  Buckley v. Valeo, 424 U.S. 1, 14 (1976) (per curiam).  Because the

authorization provision of Canon 5(2) implicates the liberty interest of free expression, the Canon

must be strictly construed in favor of Petitioner.  See Mo., K. &T. Ry. Co., 100 Tex. at 424, 100 S.W.

at 767.

The commission and the Ohio Board define “endorsing” as meaning “support”; other



–32–

prominent dictionary definitions and the North Carolina Code of Judicial Conduct define

“endorsing” as meaning more than just support.  This latter definition constitutes a “limited, narrow,

and inflexible reading and application” of the term “endorsing” in Canon 5(2) of the Code.  The

former interpretation encompasses Petitioner’s statements; the latter does not.  We do not propose

to construct our own definition of “endorsing.”  We do, however, recognize the necessity of first

establishing the meaning of “endorsing” before we can proceed to determine whether Petitioner’s

statements constitute “endorsing.”  This step is fundamental, particularly when the only definition

specifically mandated by a state Code, that of North Carolina, which in turn is based upon the

American Bar Association’s Model Code of Judicial Conduct, would not prohibit Petitioner’s

statements.

Accordingly, we interpret “endorsing” under the circumstances of this case to mean more

than support, that is, more than spoken praise.

Petitioner testified his public statements, while obviously supportive, principally dealt with

factual background and did not urge the public to “get behind” the nominee, particularly because the

situation involved a nomination to the federal bench, not a candidate running in a contested election.

The federal judicial-selection process focuses only on the individual nominated for the

judicial position.  The inquiry carefully examines the nominee’s character, credentials, qualifications,

and experience.  The process encourages and invites public comment from prominent members of

the community, including the judiciary.  Public statements made about the nominee are not intended

to give an individual an advantage over another because there is only one nominee.  Senator Specter

testified that the Senate Judiciary Committee would have requested Petitioner to appear and testify

at hearings on Miers’ nomination.  Petitioner testified he would have repeated the same public



       Our review of a portion of the evidence shows numerous statements made by prominent jurists before the Senate Judiciary Committee
40

supporting previous judicial nominees to the United States Supreme Court.  Utah State Judge Lindberg described her “enthusiastic support” for Judge
Roberts nomination as Chief Justice and went into detail about his “towering intellectual skills and engaging personality.”  Judge Klein, Presiding
Justice of the California Court of Appeals, spoke in behalf of Judge O’Connor, whom she found “exceptionally well qualified” as well as “brilliant,
fair, pragmatic . . . .”  She described her integrity as being “above reproach,” and emphasized she was moderate and “gracious” and had “every
potential for becoming an outstanding Supreme Court Justice.”  United States District Judge Jack Tanner described Judge Thomas as “well qualified
to become an Associate Justice” and “the best man for the job.”  United States District Judge “endorse[d] wholeheartedly the nomination[s]” of Judge
Powell and William Rehnquist.  He praised Mr. Rehnquist for his academic achievements and professional skills and “could find no one that [he]
would recommend more highly.”  United States Court of Appeals Judge Barry, of the Third Circuit in Pennsylvania, said Judge Alito was “a man
of remarkable intellectual gifts” and “impeccable legal credentials” who would make a “marvelous and distinguished” Associate Justice. 

 A careful review of the public statements of  judges  who appeared before a Senate Judiciary Committee shows each witness’ testimony more often
than not “endorsed,” by any definition, the nominee. 

According to Professor Hazard, whose testimony was stipulated to by the commission:  “[J]udges talk to the media and public about nominees to
the federal bench, and he is not aware of any judge who has been sanctioned by a state or federal committee or by a court for making comments to
the press or public about a nominee to the federal bench.”
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statements at issue here at such a hearing.40

Petitioner touched on this aspect again when he testified that “of course you’re endorsing in

the sense that you’re supportive, but that’s not what the canon means.”  He stated his intent was to

get the truth out because much of the information being published about Miers was negative and

untrue.  He declined the commission’s invitation to describe his support as “go, Harriet, go, she is

my pick,” instead emphasizing he predominantly conveyed information about her personal and

professional background, the type of cases she handled (general business litigation from contracting

disputes to antitrust and securities), and the positions she took when a Dallas City Council member

or State Bar of Texas President.  He stressed that he intended to accurately relate her qualifications.

Petitioner further testified he was present during the discussions that took place when the

Canons were amended in 1990:  “[T]here was not the slightest thought that it would ever apply to

comments made in respect to a nomination to the United States Supreme Court.  That was not a

concern, it never crossed anybody’s mind, and it hasn’t since until this case.”  The amendment

concerned providing “cover” for the judges under totally different circumstances.

The commission highlights statements by Petitioner that Harriet Miers “would make a good

justice,” has a “sterling” character,” and her nomination was “good” and “solid.”  These and other



       The Preamble of the Code stresses the principle that “an independent, fair and competent judiciary will interpret and apply the laws that
41

govern us.  It also emphasizes judges “must respect and honor the judicial office as a “public trust.”  TEX. CODE JUD. CONDUCT, Preamble.

Canon 1 states:  “A judge should participate in establishing, maintaining, and enforcing high standards of conduct, and should personally
observe those standards so that the integrity and independence of the judiciary is preserved.  The provisions of this Code are to be construed and
applied to further that objective.”  TEX. CODE JUD. CONDUCT, Canon 1.

Canon 2 states a judge must “act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.”
Id. Canon 2.  Canon 3B(10) states in part that a judge is not prohibited from “making public statements in the course of their official duties or from
explaining for public information the procedures of the court.”  TEX. CODE JUD. CONDUCT, Canon 3B(10).

Canon 4B(1) states that a judge may “speak, write, lecture, teach and participate in extra-judicial activities concerning the law, the legal
system, the administration of justice and non-legal subjects, subject to the requirements of this Code . . . .”  TEX. CODE JUD. CONDUCT, Canon 4B(1).

Canon 5(1)(ii) states:  “A judge . . . shall not: . . . knowingly or recklessly misrepresent the identity, qualifications, present position, or
other fact concerning the candidate or an opponent . . . .”  TEX. CODE JUD. CONDUCT, Canon 5(1)(ii).  Canon 5(2), in its entirety, states: 

A judge or judicial candidate shall not authorize the public use of his or her name endorsing another candidate for any public
office, except that either may indicate support for a political party.  A judge or judicial candidate may attend political events
and express his or her views on political matters in accord with this Canon and Canon 3B(10).

TEX. CODE JUD. CONDUCT, Canon 5(2).
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statements reflect that Petitioner provided descriptions of Miers’ background, his perception of her

personal views on various subjects, and his favorable opinions about Miers’ nomination to the bench.

They do not constitute “endorsing” in that they are no more than support or praise, and they do not

constitute a request or appeal for others to support her nomination.

Our conclusion is reinforced by examining Petitioner’s public statements in the context of

several relevant provisions of the Canons.   The Preamble and Canon 2 stress the need for a41

competent judiciary and maintaining public confidence.  Petitioner made a number of remarks which

asserted Miers’ character, experience, and career reflected the type of competence necessary on the

bench.  His remarks were designed to instill public confidence in the Miers nomination.

Canons 3B(10), 4B(1), and 5(2) encourage participation by judges in the legal system, the

administration of justice, and the political process.  Petitioner’s public statements concerning Miers’

nomination detailed her personal life, her positions on various sensitive issues, her professional

career, her character, and her work ethic.  It is undisputed that Canon 5(2) permits a judge to speak

out “on political matters.”  Petitioner’s statements were within the boundaries of these Canons.  The
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commission’s interpretation and application of the authorization provision minimizes Canon 5(2)’s

provision empowering a judge to speak on political matters.

Canon 5(1)(ii) prohibits misrepresentations.  Petitioner took the position that he “was

uniquely situated to get the truth out about Harriet [Miers].”  He described the times as truly

“chaotic” and that “the publicity coming out about Harriet Miers [was] negative,” “false,” and

“untrue.”  He perceived that “more information” needed to be developed about her background.  His

public statements were “truthful” on matters “of enormous concern to the American public.”

Petitioner was also “worried” that if he did not speak up, it could be perceived that he knew

something that would hurt her nomination, which was false.

Canon 5(2) should permit a judge to respond to any untruthful or inaccurate statements,

thereby affording a judge able and willing to do so an effective and timely avenue of recourse to

correct misrepresentations in a public forum.  Otherwise, this provision provides minimal utility at

such a critical juncture.  A construction of this provision that bars a judge from publicly responding

to misrepresentations absent express permission to do so leaves a judge vulnerable to potentially

inaccurate and untruthful attacks without any effective remedy and deprives the public of correct and

accurate background information on judicial candidates and nominees.  A reasonable construction

of this provision affords an immediate and practical method to counter public attacks and criticisms

and protects the public’s right to truthful and important information, particularly as to a nominee to

the United States Supreme Court.  In addition, the purposes of the Code are promoted and enhanced,

not hindered and frustrated.  This provision should not censor or silence a judge.

The American Bar Association Model Code of Judicial Conduct and other state Codes make

ample provision enabling a judicial candidate to respond to misrepresentations.  The ABA Model

Code of Judicial Conduct includes a comment addressing “false information” stating, “Where false
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information concerning a judicial candidate is made public, a judge or another judicial candidate

having knowledge of the facts is not prohibited by Section 5A(1) from making the facts public.”

ABA MODEL CODE JUD. CONDUCT, Canon 5A(1), Commentary (2004).  This comment or a variation

of this comment has been included in the Codes of Judicial Conduct of several states including

Alaska, Florida, Idaho, Indiana, Kansas, Kentucky, Mississippi, Nebraska, Nevada, North Dakota,

South Carolina, South Dakota, and Tennessee.  We conclude Petitioner’s public statements are

consistent with a judge’s right, if not his responsibility, to respond to misrepresentations.

We conclude the commission’s efforts to postulate judicial misconduct by showing a state

appellate judge made public statements about a pending nominee to the United States Supreme

Court, in the commission’s words, “endorsing,” under the particular facts and circumstances of this

case, severely strain a reasonable construction of the Texas Code and are without merit. 

We conclude the commission has failed to prove by a preponderance of the evidence that

Petitioner endorsed Miers.  We conclude under the particular circumstances presented that Petitioner

complied with the spirit and letter of the Texas Code of Judicial Conduct.  Accordingly, we conclude

Petitioner is not guilty of violating Canon 5(2).

VIII.

The commission’s second charge alleges:  “[Petitioner] lent the prestige of his judicial office

to advance the private interests of his close friend, Harriet Miers in violation of Canon 2B of the

Texas Code of Judicial Conduct.”  We conclude Canon 2B is inapplicable to the conduct at issue.

Canon 2 is entitled:  “Avoiding Impropriety and the Appearance if Impropriety in All of the

Judge’s Activities.”  TEX. CODE JUD. CONDUCT, Canon 2.  Canon 2B of the Code provides, in

relevant part:  “A judge shall not lend the prestige of judicial office to advance the private interests



       In its entirety, Canon 2B provides:  
42

A judge shall not allow any relationship to influence judicial conduct or judgment.  A judge shall not lend the prestige of
judicial office to advance the private interests of the judge or others; nor shall a judge convey or permit others to convey the
impression that they are in a special position to influence the judge.  A judge shall not testify voluntarily as a character witness.

TEX. CODE JUD. CONDUCT, Canon 2B.
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of the judge or others . . . .”  TEX. CODE JUD. CONDUCT, 2B.   The second charge was limited to the42

private interests of “others,” namely, Miers.

We first address whether Canon 2B applies to the conduct at issue in this case.  In so doing,

our inquiry focuses again on a definition, this time, of the term “private interests.”  The Code of

Judicial Conduct does not contain a definition of “private interests.”

In re Jimenez, 841 S.W.2d 572 (Tex. Spec. Ct. Rev. 1992), provides some guidance.  In that

case, the commission, after finding the judge had a private interest in retaliating against a policeman,

privately admonished the judge for violating Canon 2B for making statements accusing a policeman

of perjuring himself and selectively prosecuting Hispanic males for DWI.  The judge’s

communications followed a telephone conversation in which the policeman criticized the judge’s

dismissal of a suit against an Hispanic male for DWI as a “[expletive deleted] . . . decision.”  Id. at

573–74.  The Special Court of Review determined that the judge’s actions, including one of the

letters and later “media interviews” stemming from the letters and the judge’s testimony in a lawsuit

as to the truthfulness of the policeman, were to advance the public interest.  Id. at 579.  The court

reasoned that all these communications dealt with the policeman’s “alleged crimes,” not with his

“private insulting remarks,” and were, therefore, motivated by public interest.  Id. at 580.  The court

considered a “matter of public interest” to be “one that affected his [i.e., the policeman’s]

performance of duty.”  Id. at 580.  In considering a second letter in which the judge did not mention

possible crimes and public misconduct but instead referred to the judge taking “particular offense”



       Rather than focusing on a definition of “private interest,” the commission argues from the position that Canon 2B, like Canon 5(2), prohibits
43

a judge from publicly endorsing other candidates.  However, we have already concluded Petitioner’s conduct did not violate the “authorization”
provision of Canon 5(2).
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to the comment, the court concluded the letter was not written to retaliate.  Id. at 581.  Instead, the

court concluded that, even if the judge had a “personal motive of retaliation,” it was not convinced

by a preponderance of the evidence that his personal motive “exceeded the public motive of

disciplining a police officer reasonably suspected of major crimes and minor bad manners.”  Id.

Thus, the focus of the Jimenez court was on the public interest of the policeman’s

performance of his duties as a police officer, not the judge’s private interest in retaliating against an

ill-mannered individual.  See id. at 580.  The Jimenez court also recognized a balancing between

private and public motivation.  See id. at 581.  Finally, the Jimenez court stressed the commission

never alleged any of the judge’s statements were false in any respect.

A legal dictionary defines “private” in part as “[r]elating to or belonging to an individual, as

opposed to the public or the government. . . . Confidential; secret.”  BLACK’S LAW DICTIONARY 1233

(8th ed. 2004).   While not defining “private interests,” the Texas Attorney General has decided that43

the phrase “does not include candidacy.”  Op. Tex. Att’y Gen. No. LO-89-21 (1989).  In addition,

the Supreme Court of Washington, reviewing the same language, discussed the type of conduct to

which Canon 2B is directed, emphasizing “the judge’s use of his or her office to obtain a financial

or other advantage, either for himself or herself personally or for a third party.”  In re Sanders, 955

P.2d 369, 376 (Wash. 1998).  We conclude that a private interest pursuant to Canon 2B is a personal

or individual advantage or benefit gained by use of judicial office.

The commission asserts that a benefit of office, life tenure, as well as power and prestige,

constitute “private interests” under Canon 2B.  We disagree.  Although the position of Supreme

Court Justice comes with life tenure and as well as a guaranteed salary, see U.S. CONST. art. III, §



       We are aware the commission, in its brief identified Miers’ “private interests” under Canon 2B as:
44

political ambition, including but not limited to a candidate’s desire for lifetime tenure, prestige, and power, which motivates
a candidate to seek a life-time appointment to the federal bench in the first place and there is no position more prestigious,
more powerful, or more remarkable and exclusive than justice of the United States Supreme Court.

The commission must prove, not just allege or argue, Petitioner lent the prestige of his judicial office “to advance the private interests” of Harriet
Miers.  Even if we assumed Canon 2B applied, we would reject the commission’s position.  The United States Constitution sets forth the length of
the term of a Justice of the United States Supreme Court life tenure.  In essence, the commission singled out part of a constitutional provision and,
without any evidentiary support, argues it politically motivated Miers to seek the nomination.  The commission further argues the power and prestige
of the judicial position drove Miers to seek the nomination.  This argument is likewise unsubstantiated by any evidence and is entirely speculative.
We conclude it is spurious.  The uncontroverted evidence shows Miers never sought, suggested, aspired to, or requested the nomination.  She
“dreaded” the idea but acceded to the President’s request.  Miers was prompted to accept the nomination in the public interest, in effect, to further
serve.  The flaw in the commission’s position is that it assumes but does not prove political ambition.  The commission has failed to even attempt
to provide a scintilla of evidence of Miers’ political ambition, and thus, failed to prove Petitioner advanced Miers’ “private interests.”

Even if pursuing the nomination at the President’s request is some evidence Miers’ political ambition to a seat on the Supreme Court, Jimenez
recognizes a balancing between such private motivation and the public interest.  See Jimenez, 841 S.W.2d at 581.  The commission offered no
argument or evidence that Miers’ private interest, that is, her “political ambition,” outweighed the public interest under Jimenez, and our review of
the evidence shows no such imbalance.
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1, those factors are not necessarily private interests.  Rather, they are the perquisites of the public

office.  Lifetime tenure and guaranteed salary safeguard the judiciary from interference from the

other branches of government and promote judicial independence; thus, they are public, rather than

private, interests. 

The argument that the benefits of public office are private interests presumes that candidates

seek office for selfish reasons rather than from a noble sense of duty.  The suggestion that a public

office is a private interest implies that all public officers, whether legislative, executive, or judicial,

are corrupt.  This Court soundly rejects any such suggestion.

The evidence before us, including numerous transcriptions of congressional hearings, clearly

demonstrates candidates seeking federal judicial positions are driven by the desire and passion to

engage in public service and promote the rule of law in a meaningful capacity.  Furthermore, all of

the expert witness testimony, most of which was stipulated to by the commission, opined that

Petitioner’s conduct did not advance the private interests of Miers.  Under the facts presented, we

are convinced this level of dedication and commitment is best described as one of public, not private,

interest.44



       The North Carolina Code recognizes this inherent problem and permits the judge to endorse his own candidacy. The North Carolina Code
45

specifically excepts the judge “so long as he does not expressly endorse a candidate (other than himself) for a specific office . . . .”  N.C. CODE JUD.
CONDUCT, Canon 7B(1) (emphasis added).

       See In re Davis, 82 S.W.3d 140, 150 (Tex. Spec. Ct. Rev. 2002) (using position of judge to retaliate against an assistant district attorney);
46

Public Reprimand of Ken Reilly, Municipal Court Judge, No. 04-0360-MU (Comm’n Jud. Conduct Nov. 2, 2004) (part-time municipal judge who
served one-half day per month advertised his public-speaking private business, which was his primary occupation, with statements like “Bring ‘The
Judge’ to your next meeting as a keynoter”); Public Reprimand and Order of Additional Education of Santos Benevides, Justice of the Peace, No.
04-0513-JP (Comm’n Jud. Conduct Nov. 2, 2004) (judge ordered felon arrestee released on personal recognizance bond because arrestee was son
of 25-year acquaintance of judge); Public Admonition of Alonzo Villarreal, Justice of the Peace, No. 04-0285-JP (Comm’n Jud. Conduct June 25,
2004) (judge contacted municipal judge about another person’s traffic ticket; when municipal judge said that was inappropriate use of judicial office,
judge said “we judges help each other”); Public Admonition of Jose Canales, Justice of the Peace (Comm’n Jud. Conduct June 27, 2003) (judged
telephoned another judge to obtain favorable treatment for county official’s daughter on traffic citation pending in other judge’s court); Public
Admonition of Frederick Edwards, District Court Judge (Comm’n Jud. Conduct Apr. 12, 2001) (using position as judge in attempt to avoid arrest
and prosecution for driving while intoxicated); Public Reprimand of Marvin Mitchell, Former Justice of the Peace (Comm’n Jud. Conduct Aug.
18, 2000) (judge telephoned girls on probation in his court for truancy and engaged in explicit sexual conversations); Public Admonition of Don
Jarvis, County Court at Law Judge (Comm’n Jud. Conduct Oct. 22, 1999) (judge became romantically involved with married woman who had
matters pending in the judge’s court); Private Admonition of a County Court at Law Judge, (Comm’n Jud. Conduct Mar. 6, 2006) (state judge used
official court letterhead to write letter to federal judge requesting leniency in sentencing state judge’s relatives); Private Reprimand of a Justice of
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Moreover, the view that seeking these perquisites as a private interest, that is, viewing

candidacy for this office as a private interest, contradicts the Attorney General’s decision in LO-89-

21 and would equate a judge’s promotion of his or her own candidacy as a violation of Canon 2B.

This interpretation would also prohibit a judge from appearing on his or her own behalf at a political

event, conduct expressly permitted under Canon 5(2).   In short, we agree that “private interests . . .45

do not include candidacy.”  Op. Tex. Att’y Gen. No. LO-89-21.

Petitioner testified about the purpose of Canon 2B:

[T]he purpose for 2B is to keep judges from calling the district attorney, trying to get
him to go easy on their kid, or the neighbor’s kid, or trying to get the county
commissioners to give a contract to somebody that’s more friendly or less friendly,
or those kinds of things.  It’s not—the idea that by speaking in favor of someone who
is trying to get confirmed, and has already been nominated to the U.S. Supreme
Court, that that somehow advances a private interest, no one would have ever thought
that.  If you made a list—this canon is old, so if you made a list a long time ago and
said, check off the ten things this is supposed to stop, and one of them was keeping
people from promoting nominees to the U.S. Supreme Court, nobody would check
that off . . . .

Canon 2B prohibits a judge from using the prestige of judicial office to pursue “private

interests” such as using the position of judge to extort a financial benefit, to retaliate against another,

or to obtain preferential treatment for the judge or another person.   Such conduct is generally46



the Peace, (Comm’n Jud. Conduct July 14, 2004) (judge instigated groundless criminal investigation of constable who tried to serve papers on judge’s
son).

       We note Canon 5 is entitled:  “Refraining From Inappropriate Political Activity” and does specifically apply to political statements.  See TEX.
47

CODE JUD. CONDUCT, Canon 5.
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perpetrated in secret or in a clandestine manner.  The conduct at issue, however, is the public

dissemination of information about Miers in a political context.  The record does not even intimate

that Petitioner engaged in any surreptitious conduct.

We hold Canon 2B was not intended to apply and does not apply to the conduct at issue in

the political environment described.   Under these circumstances, we can hardly conclude that47

Petitioner’s public statements would have constituted an advancement of Miers’ “private interests.”

Accordingly, we find Petitioner not guilty of the charge of violating Canon 2B by lending the

prestige of his judicial office to advance Miers’ private interests.

IX.

Analysis of the public statements in relation to the Texas Code of Judicial Conduct has been

seriously hampered by the complete lack of definitions of critical terms in the Code.  Terms such as

“authorized,” “endorsing,” and “private interests” are pivotal to the provisions in which they appear,

but the Code does not provide a specific meaning for the terms.  This void fosters ambiguity and

confusion in interpretation and application.  There is no bright line of demarcation between

acceptable and prohibited conduct.  We decline to come down on the side of condemnation in the

face of what we perceive as undeniably obvious:  the ambiguity, confusion, and apparent

contradictions in the content, interpretation, and application of the Canons.  Perhaps an event such

as the case before us will precipitate a fresh approach and renewed efforts to clearly delineate the

meaning of such key terms and thereby clearly define what conduct is acceptable and what is not.

We have resolved the meaning of “authorized” by referring to the Webster’s International
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and the Oxford English dictionaries.  We conclude Canon 5(2), the “authorization” provision, does

not prohibit “endorsing”; rather, the words mean what they say:  the “authorization” provision

prohibits a judge from authorizing the public use of his name endorsing another candidate.  We

cannot conclude a violation of the “authorization” provision occurred without any evidence

Petitioner “authorized” the use of his name “endorsing” “another candidate for any public office,”

Harriet Miers.

Although we have not resolved the meaning of “endorsing,” we conclude there are

alternative, reasonable definitions of “endorsing” and that, even if we accepted the commission’s

interpretation of Canon 5(2) as prohibiting “endorsing,” a strict construction of “endorsing” means

a narrower construction than just broad support, and, therefore, does not encompass Petitioner’s

public statements.  The commission failed to prove Petitioner’s public statements “endorsed” Miers.

Thus, we cannot conclude Petitioner violated Canon 5(2) by “endorsing.”

We also conclude Petitioner’s public statements are, under the particular facts presented,

permitted by the Canons because they qualify as legitimate responses to misrepresentations (Canon

5(1)(ii)), expressions of views on political matters (Canon 5(2)), statements that promote public

confidence in the competence of the judiciary, and statements which involve the law, the legal

system, and the administration of justice (Preamble, Canons 2 & 4).

Finally, we conclude Canon 2B does not apply to the political conduct at issue, and,

therefore, no violation can be found.
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Accordingly, we conclude the commission has failed to meet its burden of proving Petitioner

violated the Canons, we dismiss the commission’s public admonition, and we find him not guilty

of the charges.
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