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•
u.s., Depa.rtment ofJustice

Cri · ]D' ~ ·roms lV1SlOn

October 29, 2008

s

The Honorable Mo
Clerk of the Court
United States Co ofAppeals for the Ninth Circuit
95 Seventh Street
San Franeiscot CA 4108·1526

Re~ ~ 'tad BtatB8 v~ Isaacs, No.. 08-50423 (9th Cir~)

Dear Ms. Dwyer:

Enclosed pIe find the original and fifty (50) copies of the Notice
ofPotential Need:B Circuit~Wide Beausal in connection with the above·
captioned case. r our discussions, tl1.e United States respeetfully
requests that a cop olthis notice be distributed to all active and eelJior.
status judges for w :review.. .

Thank you in dvanee for your coop~ration. Please do not hesitate
to call me ifI ean b ofany further asaistance.
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~nittb tate~ QCourt of appeals
t tile Jlintb QCtttuit

TED STATES OF AMERICA,

v...

IRA ISAACS,

Defendant-AppeZlant~

NOTICE F POTENTL4.L NEBD FOR RECUSAL
OF TIlE cmcUIT COURT OF APPEALS

RELIMlNARY STATEl\lENT

The United Sta; s ofAmBrica.~ D1 andthrough undersigned counsel,

respectfully submits his notice in order to alert the judges of this Court

(active and semor-s tus alike) that they may wish to consider whether

theirparticl.pation in .. appealwouldbe coDSistentwiththeir obliption

to recuse themselve from pamcipating "~ any proceeding in which
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[their] imparlirility ·ght reasonably be queetioned.~ 28 U.S.C. 455(a).

and thai! relationship to this appeal To eIlSUIe

ctions ofthe district court judge (KDzinski, C"J. 9th

Cir., sitting by des· atioxl) - actions that were directly challenged in the

proceedinga below d will likely be cna]]e.nged in this appeal .. are the

subject ofan ongo· Judicial CoUDcil investigationw~ at the request

oftbia Circuit's Judi" Council and at the direction ofChiefJustice j olm.

The primary haeis :D the pOBsi~le need for the entire Circuit to recuse

.
R. Roberts, Jr~, is b " g conducted by the Third Circuit Judicial Council.

The United St tes was uncertain whether the judges of the Court

we):e aware ofthese
,

mbiguity, we roncluded that it was appropriate to

notify the Court of ese ciroumatancea so that its m.eDlbers could make

at an early stage of this procaeding whether their

ppealwouldlsad a Ureasonableperson[to] perceiveD

a significant risk" :t the appealwill be "resolve[d] *" * W on a basis other

than the merits!' nited States v~ HoZZa7£d. 519 F.Sd 909, 913 (9th Cir.

2008) (so interpre· Section 455(a)}•.!1

JI The United tates takes' no position on whether the members of
this Court are req ~ ed to recuse, but instead defers to the Court.

.. 2-
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BACKGROUND

0072 after an extensive federal investigation into the

'USe ofthe Internet distribute allegedly obscene movies! a federal grand

iu;ry in the Centr District of California returned an eiiht-count

indictment chargin defendant~a Isaacs with importing or transporting

obscene material fa sale or distribution, in nolation of 18 U.S.C. 1465

(Counts 1-4); impo · g or transporting obacene material, in violation of

18 U.S.C. 1462(a) ( unt 5..6); and improper recordkeeping for IIlater.ial

depicting sexual act rity, inviolationof'18 U.S.C. 2257(f)(4) (Counts 7-8).

included a forfeiture count pursuant to 18 U.S.C.

e was randomly assigned to Judge George H. K:iJJgt

who, several mont later, tra.naierred the case to the calendar ofJudge

Alex Kozinski, Cbi Judge ofthe United States Court ofAppeals for the

Ninth Circl1it. Dkt. 1; see 28 U.S.C.. 291(b) (allowing circuit court judges

to serve temporar- as district court judges).

government voluntarily dismissed Counts 4, 6. 7,

and 8 of the in,aJ·~1eZ1t. Dkt.. 44, 6~ OnMonday) June 9~ 2008t trial on

the:fOur remaining unts began With ChiefJudge Kozinski presiding. A

-8 ..
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jury was empaneled nd sworn on Tuesday) June 10, 2008.
.

, J\JIIS 11, 20081 during the morning session oftbe

tas On, Web, LA Times (June 111 2008).

nature:a some of w· ) the article reported, were at least thematically

trial, the Los A lea Times published an article on its website,

latinles.,com., rep · g that Chi.e£Judge Kozinski's now-defu.nct personal

website (alex.kozins · com) contained materiaJs of a sexually explicit

aimilar to SODle ofth ma.terials in the videos that were the BubjacS of the

Case Put Explicit

criminal cha1'ges ag· t Isaacs. See Scott Glover, Judge In Obscenit1

At2:15 p.m.. t t aftel'1l00U, ChiefJudieKo~xnetwith counse1J

outside the jury's p esence, to address "the story in the LA TiIhes this

lI1oming.n Tr. (6/1 8) 86, ~je! J,"dge Kozinski declined to ~mment

on the story,n but ad· d co\1nSel tbat he "didnat know about [the story]

before the jury was sworn and jeopardy attached." lei. Chief Judge

d that he "found olIt about [the stOry] yesterday

at, inview ofthe "veryserio~ natureofthe issues

it raised- issues w I h, inhie view., implicated the public's "confidence in

Kozinski further

judicial qusJ;£icatio ,n id. at 87 ~ he wanted. to provide ~e parties an

w 4.-
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opportunity to t· about whether they wish to move to disqualify me,IJ.
id.. To that end, Cbi Judge Kozinski granted the governmenra request

to stay the trial WI • Monday, June 16, 2008 in order to reflect on the
I

court's invitationas wellas the legal COD.aeq,uences ofterminatiJlgthe trial

ached but prior to a verdict. Id~ at 100-105.

ft Thursday, June 12, 2008, the LA Times issued a

follow-up article 113 orting Chief Judge Kozinski's "aclmowledge[mentf'

that he MmaintainD d] his own publicly acces:sible Web site featuring

sexuallyexplicitph tos and\7ideos~ JJ ScottGlover1 Judge Maf,nkdnecf, Web

Bite With :&pZicLt tos~ :UIA~ Times (J\\De 12J 2008)~ According to the

article, Chief Ju Kozinski "defended some of the adult content as

'funny' but concede that other postinga were inappropriate." Iii. The

article also pointed aut that the material depicted in the videos at issue

inIsaacs' casewas ~ nsiderably morevulg~ thaD the materialfound. on

Chief Judge Kozins -'s website. Id,,,

That after.c.oo ) Chief Judge Kozinski i~sued an official statement

. asking the Judicial Council of the Nmth Circuit~ initiate proceedings

concexning the · e that appeared myeaterdais Los~sTimes,~

- 5·
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u1d Ucooperate fully in any investigatiOJL" Id.

4. The folloq day. Friday: June 18, 2008, ChiefJudge Kozinski
I

entered al1 orda? (i) cUBinghimselffrom further participation inIsaacs'

case, (ii) conclu· that there was manifest necessity to declare a

mistriaL and (iii) erring the case to Chief United States District .

Ju.dge Alicemarie S tIer for reassignment. Dkt~ 66. ChiefJudge Stotler

his reprosecution. d required dismissal of the indictment.

6. On Septem. er 19, 2008, sitar full briefing and argumen; Judge

the matter to Judge Xing who, after a stattlS

confereDC"e with co e1 the following week, agreed to receive briefs and

hear argument on aacsJ claim that the Double Jeopardy Clause barred

King deniedIsaacs' otion to djemjSSJ holdingthat ChiefJlIdp Kozinski

acted properly in cusinr himself under Section 455(a) in order to

preserve the appear ce ofimpa:rtiality andexercised~ounddiscretion in,

determitUngthatm I estnecessityjustifiedthe declaration ofa mistrial.
I

Dkt. 89. The prese t appeal was iDitiated when Isaacs filed a notit.e of

appeal from Judge ' gs ruling. See Abn,e:y v. United States, 481 U~S,

-6-
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651, 662 (1971); Un d States v. Elliot, 468 F,3d 858, 863..864 (9th Cir~

2006) (~'Denial of a fendant's p:retrial1D.otion to dismiss an indictment

on double jeopardy ounds is immediately appealable as a collateral

order under 28 U.S, ,1291.j.1I

6.. On Monda J June 161 2008, the Judicial Council of the Ninth

Circuit (ThoDlPSOn. Thomas, Graber, McKeown, and Berzon, Circuit
.

Judges; andGonzale ,Hatter,Las~MolloyandStatler, DistrictJudges)

issued an order :rea onding to Chief Judge KoziDSld~s June 12, 2008

statement (which construed as a complaint of possible judicial

misconduct). The er foundthat this complaintpresented"[e]xceptional

the meaning of Rule 26 of the Rules Governing

dJudicisl-Disability ProceedingS so as to warrant

a request that Chief ustice John R. Roberts, Jr. transfer it to the judicial

council of another · cuit for ita review and disposition. In 1'e Camplai.",t

of JucliciaJ, M"t.8COnclr,. No. 08-90085, at 1 (Jud. C~), a~ailable at

~ The appeal as docketed on September 24) 2008. The United
States thereafter d a motiOn to expedite the appeal, which Isaacs
opposed, and the U ted States then filed a. reply. That motion remains
pending, No other · p have been made in this appeal

·7·
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berts accepted the request that day and direoted

that the complaint e transfened to the Third Circuit Judicial Council.

edera,l Judge 171, Porn Postings, LA Times (June 17,

2008). CbiefThird. "j; Judge .AnthoJJYSciricapromptlyfqrmed afive..

member apeciaI eo "ttee (consisting of hims~ Third Circuit Judges

Marjorie RendeJlan WalterStapleton, and CbiefDistrict Judges Harvey

Bartle m (I.D. Pa) and Garrett Brown Jr. (D.N.J.)} to conduct the

inquiry. The co~ .........tee-s investigation is2 to th~ best of our knowledgss

N Rule 26 p · s that, "[i]n exceptional circumstances, a chief
judge or a judicial council may ask the Chief Justice to transfer a
p1'oceeding based 0 a complaint identified under Rule 5 or filed under
Rule 6to the judici council ofanother circuit. 11 * .. Upon receiving such
request, the ChiefJ I m.ay refuse the request or select the transferee
judicial counei4 w· lIlay the~ exercise the powers of a judicial council
under these Rules.D

NPub1i8hed ne' s reports have indicated that ChiefJudge Kozi:aski
has l'etainedcouns and that the Special Committee has hired a law firm.
to assist it with its" Yestigation•

.. 8-
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DISCUSSION

dicial disqualificationstatute provides, inpertinent

part, that "[a]ny 2: • judge .. * 1: of the United States shall disqualify.
himselfin aIJY proce ding in which his impartiality might reasonably be

questioned." 28 U..e.455(a). The avowed "goal of section 455(a) is to

avoid even the ap earance of partiality," Liljeberg v. Health Serv8.

Acquisition Corp,., 6 U~S" 847, 860 (1988). and thereby "to promoteD

public oonfidence in he integrity andimpartiality ofthe judiciary.n Code

rep7inted in 1974 U..C.C.AN. 6851, 6354-6355.

another judge presi e over the case.~ KR. Rep. 93-1453, at 5 (1974),

.
of Judicial Conduct r United States JudgesJ Canon 2(A). The Rouse

Reportaccompanyin the statute's 1974overhaulempbasizesthe statute)s

prophylactic nature y statiDg that "if there is a reasonable factual basis

for doubtingthe jud '8 impartialityl he should disquali(y himselfand let
,

To these ends, this Court bas held that Section 455(a) requifts a

judge to ask whethe a :reasonable tbird"party observer "with knoWledge

afall the facts '* * *w uld perceive a 'significant risk' that [the judges] wW

enema! facts] and solltS the case on a basis other

.. 9·
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thazl the merits"n lted States v. HollandJ 519 F.8d 909, 913 (9th Cir.

lJ. UnitedStates District Court, 428F.8d1175, 1178

(9th Cir. 2005). Co ·stent with Section 455(a)'a salutary objectivBs2 this

Court also haa reeo · d t~t U[i]f it is a clO~B CaBO, the balance tips in

favorofrecusal." Ho Zemel; 519 F.3d at 912 (citing United States v. Da:n4Y2

998 F.2d 1344, 1349 (6th Cil". 1993»); accord 11& re United States, 158 r.3d

26, 36-87 (let Cir. 1 98). In addition, tha statutmy obligation to recuse

is a self-enforcing 0 e in that it is not contingent on the iilinrofa motion

=z:n,cler VI Primerica Holclip,sl Inc" 10 F.3d 1557

162 (3d Cit. 199B) neve:r ajudge'aimpartialittfmightreasonablybe

questioned' in a pro edin~ 28 U.S~C~ § 465(s.) commands the judge to

disqualify himself s a sponte in that proceeding.»>; foun v.~ Inc.,
S (6th eir. 2008) (Under § 455[(a)]J a judge must sua

1£ if he knows of facts that would undermine the

appearance ofimp -_"ty.~; cf. King v.' United StaJies District Court, 16

F.8d 922, 998 n.2 ( Cir. 1994) (Reinha17dt, J.t co~) (I[A] district

judge has a statut obligation to [recuse himself] sUa sponte in the ·

ci1'cumstances des ad iu 28 U.S.O. 465(a).")4

· 10·
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And. while the recusal of an entixe circuit is certainly a rare and

extraordinary oce nee, it is not without precedent. See, e,l., United

States v. Claiborne) 70 F.2d 1468, 1464 (9th Cir. 1989) (noting that two

sep8l:'ate pretrial arPeals in this caseJ which involved the criminal

prosecution of a. :tt er £ede?a1 distrk!t jUdge2 were handled by two

separate panels of0 ·of-circuit judges); United States v. Mooay, 977 F.2d

1420,1422-1423 (11 Cir. 1992) (noting that the Eleventh Circuit sua.
sponte recused itse from participating in any appeals involving the

defendant, who w charged with murdering Eleventh Circuit Judge

Robert S. Vance).Y

f!See also Ga., •Petsock, 917 F.2d 768, 770..771 (Sd Cir. 1990} (three
Second Circuit judi s presided over an appeal in the Third Circuit after I

the plaintiff moved disqualify the judges of the Third 'Circuit); Stern v.
Nj,x, 840 F.2d 20B~ 09 'n~* (3d Oir. 1988) (three Second Circuit judges
presided over an ap eel ii:l the Third Circuit after "au the judps of the
Third Circuit ..**re used themselves")} Uni'&ed States v.Isaacs, 498 F.2d
1124~ 1131 D.*, 11G8 (7th Cir.1974) (afterSeventhCircuitreeuseditsalf,
three out--of-eircuit dges presided over an appeal brought by, amoDgothers, OttoXerne:rJ rm.erIllinois govemol:Who thenresigned to become
8. Seventh Circuit ill ); United States v, Manton, 107 F.2d 834, 836 (2dCir. 1985) (three jud e panel of two Supreme Court Justices and one out
of·clJ:cuit judge pre · over appeal offormer Samar Circuit Judge for
the Second Circuit).

..11 ..
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4

andcircumstances ofthis case raise the possibility

that the members 0 this Circuit may wish to consider whether the~

participation in~ ppeal would lead a reasonable obse?Ver to qllestion

the appeamnce ofim artiality: inview of(butnotlimitedto) tlie p dency
l .

of a Judicial Co 'investigation of this Cacuifs Chief Judge

quest}~ and this Circuit>s Judicial ColIllCilts finding

that this investiga · n presented "exceptional cireLunstances" to warrant

a request for a tr r to another circuit's judicial cOUDcilii

J. If the ju s of this Cileuit concluds that Section 455(a)

mandates their recu al, then we respectfully submit that the procedures

- forhandlingthisapp alare delineatadin2SU.S.C. 291(a)1 whichprovides

that N[t]he ChiefJ °ee ofthe United States may, in the public:interest,

designate and assi te:tnporarlly any circUit judge to act as circu:itjudp

inanother circuit up n request by the chiefjudge or circuit justice ofsuch

Ii Rscusal und t Section 465(a) is also litnited by the extrajudicial
source doct:cine~ See iteky 0. United States, 510 U.S. 540 (1994), "which
generally requires 9the basis for recusal something other than rulingB,
opinions formed. or tatem.enta made by the judge during the course of
trial" Bolland, 519 F.3d at 918.914. This limitation does !lot appear to
pose any impedime to ~cuea1inthis case, though we again defer to this
Court's judgment in this regard.

-12 -
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circuit.11 As ita text - dicate8, this provision authorizes the Chief Justice

to designate out-of-· -t judges to serve temporsrily as circuit judg'e~ in

another circuit whe it is eein the p:ublic interesf' to do ao - a broad grant
,.
r

of authority. which, - has bean notedJ applies "where an entire court of

appeals has disq · ad itself from hearing a. case." MeeropoZ lJ. Nizer J

429 U.S. 18371 1339 (1977) (:in~ehambers statement ofM8rsh~ J'I as

Circuit Justice).

As Section 291 also indicates, the ChiefJustice's authority under
CIl

this statute may be· yoked by a "request by the chie£judge • 1: .. Qf [the]

circuit." Three asp eta of this statutol1 language bear brief mentioIL

First, this Court InU t initially decide which judge, within this C±rcnit,

serves as "the chief iudge,~ witmn the D1SalJing of Section 291(a), for.
purposes of tbis ap eal The Chief Judge himself would seem to be

recused as a ju,dicia matter by virtue of having served as the district

inistratlve matter. Cf. United States v. Nu:on, 827
r

also recused as all

court judp, but tha would not necessarily mean that the ChiefJudge is

F.2d 1019,1021 n.S 5th air. 1987) (noting that the C1rlefCireu.it Judge

"recused himselfin t · matter ad.mbrlstr:ativelY as well as judicially"). If. .

-18 -
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the Chief Judge is ..............-...~~. tratively recused) the Court~ it would se~

would need to men;' an acting ChiefJudge who would be empowered to

carry out this a......."'·....~trative function. See id~ (citing 28 U.S.C. 45(d) ~'If

a chief judge is tem orarily unable to perform his duties as such, they

shall be performed y the circuit judge ill active servi~ present in the

circuit and able and uali:fi.ed to act, who is next in precedence."»)~l1

Second, in Cla' orne~ this Court construed Section 291(a) to bes~ow

onthe cbiefjudge ora at dealofdiscretion" to decide '«When out-of-circuit

judges are needed," d explicitly rldecJine[d] to cabin this dilJcretion" by

"im.posing upon a judge ofa circuit a duty to poll an in-c.ireuit judges
,

.circuit judges." 870 F.2d at 1466 (upholdine- then-

ChiefJudge B·~""'I·I""rsdeclsionto request thattheu-ChiefJusticeBurger

appoint oltt-of·circui judges to handle the defendant'sapp~withoutfirst

JJ The fact th~ the ChiefJudge or the ac:ting ChiefJudge would be
recused from he ., the merits of this appeal would J3.Ot preclude that
judge from addres· this "administrative problemft by undertaking the
'~pUl.'ely" ** min;ste· as£' requiredby Section 291(a) oirequestingthat
the ChiefJustice de I ate out-af-circuit judges. MeeropQl, 429 U.S. at
1389; ef. MOrJth, 97 F.2d at 1428 ('There is no question that a federal
judge may pe:rfor.m .. :rial acts even after he has disqualifiedhimself
from a particular en: holding that~ despite his recus~ Chief CirCllit
Judge 'IJoflat was p mitted to d~signate a dimict eomtjudge to preside
over the trial after t e first judge reeused himself).

-14 •
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Third. the 'tre uest~ to be made of the Chief Justice (sometimes

referred to as a C;c cate ofnecessity,l' Meeropot 429 U.S. at 1889) may

take the form. ofa ':tten notification, See, e.g.• uaaaB, 498 F..2d at 1168

(par curiam; order d nying rehearing) (expJa tning that the Chief Circuit

- Judge communicate the fa.ct that the entire Seventh Circuithadrecused

itself to the ChiefJ stice "in a 1etter')~

Respectfully submitted,

MATTHEW W. FRIEDRICH
Acting Assistant Attorney General
Criminal Division
United States Deputment of Justice

By=~__...................__......--------.-
· lvIICHAEL A ROTKER

Attorney
Umted States Department ofJustice
Criminal Division. Appellate Section
950 PeIlDSylvania Ave, NW
Suits 1264
Wasbingtol1, DI C. 20580
(202) 514-8808 ·
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RTIFICATE OF SERVICE

I HEREBY C

fo~egoing notice to b served this 29th day of October 20081 by first class
"

mail, postage prep ..

Roger Jon Di · and, Esq.
2115 Main S let
Santa Monica, CA 90405
tel= (810) S9~ 259
fax: (310) 392- 029
Counsel for tht Ira Isaacs


