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CORPORATE DISCLOSURE STATEMENT

P urs ua nt to  Rule  26 .1  a nd  Third  Circuit LAR 26.1 , De fe nda nts /Appgllge s ,

Palmerton Areg Sghgol District and Christopher Walkowiak,

1) For non-governmental corporate parties please list all parent
corporations :

N/A

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the par"ty's stock:

N/A

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the
outcome of the proceeding, please identify all such parties and specify the
nature of the financial interest or interests :

N/A

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case
caption, 2) the members of the creditors' committee or the top 20 unsecured
creditors, and, 3) any entity not named in the caption which is active
participant in the bankruptcy proceeding. If the debtor or trustee is not
participating in the appeal, this information must be provided by appellant.

N/A

Na me  : /s/Thomas A. _Specht
(Signature of Counsel or Party)

Dated: Q_I_/03/2017
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COUNTER-STATEMENT OF THE ISSUES INVOLVED

A. Mus t this  Coult a ffinn the  Dis trict Court's  J une  2, 2016

Orde r/Judgment tha t granted Defendants '/Appe llees ' Motion for Summary

Judgment on P la intiffs '/Appe llants ' cla im pursuant to 42 Pa .C.S . §  1983 for

viola tion of due  process  under the  Fourteenth Amendment (s ta te -crea ted danger

theory), when the  record demons tra tes  tha t no reasonable  juror could conclude  tha t

Defendant/Appe llee  Chris topher Walkowiakz 1.) engaged in conduct tha t "shocks

the  conscience", or, 2.) a ffirma tive ly used his  authority in a  way tha t crea ted a

danger to She ldon Mann or rendered him more  vulnerable  to danger than had he

not "acted" a t a ll?

Suggested Answer: Ye s .

B. In the  a lte rna tive , mus t this  Court a ffirm the  June  2, 2016 Orde r

because  Walkowiak was  entitled to qua lified immunity?

Suggested Answer: Ye s .

In the  a ltema tive , mus t this  Court a ffirm the  June  2, 2016 Orde r tha t

granted the  portion ofDe fendants '/Appe lle e s ' Motion for Summary Judgment tha t

sought judgment in favor of De fendant/Appe llee , Pa lmerton Area  School Dis trict,

as  the  record demons tra tes  tha t the re  was  no subs tantive  cons titutiona l viola tion,

no uncons titutiona l policy, cus tom or practice  and/or fa ilure  to tra in, and no

c.

l
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support tha t any viola tion of rights  was  caused by a  policy, cus tom, or practice  of

the  PASD, or any fa ilure  to tra in?

Suggested Answer: Ye s .

2
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COUNTER-STATEMENT OF THE STANDARD OF REVIEW

This  Court reviews  a  dis trict courT's  order granting summary judgment under

a plenary standard ofreview. Curley v. Klem, 298 F.3d 271, 276 (3d Cir. 2002).

Where  the  decis ion of the  dis trict court is  correct, this  Court mus t a ffirm, even if

the  dis trict court re lied on a  wrong ground or gave  a  wrong reason. He lve ring v.

Gowran, 302 U.S. 238, 245 (1937); Erie Telecomms v. Erie, 853 F.2d 1084, 1089

n. 10 (3d Cir. 1988), Myers v. American Denial Assoc., 695 F.2d 716, 725 (3d Cir.

1982). This  Court may a ffirm on any bas is  tha t Ends  support in the  record.

Helvering, 302 U.S. at 245.

Summary judgment is  appropria te  "if the  movant shows  tha t the re  is  no

genuine  dispute  as  to any mate ria l fact and the  movant is  entitled to judgment as a

ma tte r of la w." F.R.C.P . 56(a ). A disputed is sue  is  "genuine" only if the re  is a

sufficient evidentia ry bas is  on which a  rea sonable  jury could find for the  non-

moving paliy. Kaucher v. Cnzy. ofBuck.s', 455 F.3d 418, 423 (3d Cir. 2006)(citing

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)) See also, F.R. C.P.

56(0) (1). For a  fact to be  cons ide red "mate ria l," it "mus t have  the  potentia l to a lte r

the  outcome of the  case ." Fava ta  v. Se ide l, 511 F.Appx. 155, 158 (3d Cir. 2013).

The  adverse  pa rty mus t ra ise  "more  than a  mere  se intilla  of evidence  in its  favor"

in orde r to ove rcome  a  summary judgment motion and cannot survive  by re lying

on unsupported assertions , conclusory a llega tions , or mere  suspicions . Willia ms  v.

3
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Borough of W Che s te r, 891 F.2d 458, 460 (3d Cir. 1989)(citing Ce lotex Corp. v.

Ca tre tt, 477 U.S . 317, 325 (1986 )-

4
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COUNTER-STATEMENT OF THE CASE/STATEMENT OF THE FACTS

Procedural History

Plaintiffs, Kenneth Mann and Rose Mann, as parents and co-plenary

guardians of the estate of Sheldon Mann, an incapacitated person, and in their own

right, ("Plaintiffs"), asserted due process claims against Defendants/Appellees,

Palmerton Area School District ("PASD") and Christopher Walkowiak,

("Walkowiak"), contending they violated the constitutional rights of Sheldon Mann

and caused him to suffer traumatic brain injuries. See gen., ECF Document No... 27

("Amended Complaint"). Plaintiffs claim that She1don's rights were violated as a

result of Wa1kowiak's exercise of authority in telling Sheldon to continue

participating in football practice after sustaining a hit and exhibiting signs of a

concussion. Id. Piaintiffs also claim that Sheldon's rights were violated as a result

of the School District's practice of failing to medically clear student athletes, failing

to enforce and enact proper concussion policies, and failing to train the coaches on

a safety protocol for head injuries. Id..

Defendants moved for summary judgment, (JA106a-119a). The Court

granted the motion on June 2, 2016, flnding there was sufficient evidence to support

a prima facie case on Plaintiffs' state-created danger claim, (JA 0016a), but that

Walkowiak was entitled to qualified immunity, and that there was insufficient

evidence to support the municipal liability claim against PASD. (JA 0016a-0026a ).

5

Case: 16-2821     Document: 003112501963     Page: 13      Date Filed: 01/03/2017



The  court a lso concluded tha t P la intiffs  fa iled to support tha t any a lleged

cons titutiona l injury to She ldon Mann was  caused by a  policy, cus tom or practice  of

PASD, or any fa ilure  to tra in. (JA 0026a -0027a ). This  appea l followed.

Statement ofFacz's

PASD adopted a  se rie s  ofpolicie s  and procedures  in its  2011-2012 Athle tic

Ha ndbook. See gen., (J A 150a -176a ). The  Ha ndbook wa s  utilize d "to inform he a d

coaches , ass is tant coaches , and others  [including parents ] with the  policies , rules

and regula tions , procedures , and genera l guide lines  which a re  necessary to provide

a thle tic pa rticipants  with programs  tha t a re  cons is tent within the  framework of the

educa tion program of the  Pa imerton Area  School Dis trict, a s  we ll a s  the  By-Laws

of the  P e nns ylva nia  Inte rs chola s tic Athle tic As s ocia tion (P .I.A.A.) ...." (J A

15la ).

The  Handbook identified the  re spons ibilitie s  of the  Boa rd of School

Dire ctors  - to "s e t policy with re ga rd to conducting of the  a thle tic progra ms  within

the  Pa lmerton Area  School Dis trict and ... make  a ll decis ions  a s  a re  required by

la w. (J A 1543). It a ls o s e t forth the  re s pons ibilitie s  of the  P rincipa l, which

include d, "... to e xclude  a ny conte s ta nt, who ha s  s uffe re d illne s s  or injury until

tha t conte s tant is  pronounced phys ica lly fit by the  school phys ician or, if none  is

employed, by anothe r licensed phys ician." Id. Cons is tent the rewith, the  Handbook

6
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noted tha t the  PASD "has  the  right to re s trict s tudents  from a ttending or

pa rticipa ting in a ny a thle tic a ctivitie s ." (J A 155a ).

The  Handbook filrthe r provided tha t the  Athle tic Director was  re spons ible

for oversee ing the  opera tion, organiza tion, pe rsonne l and finances  of the  a thle tic

depa rtment. (JA 155a -156a ). The  dutie s  of the  Athle tic Director included the

supewis ion of the  hea lth and sa fe ty of a ll a thle te s . (JA l56a ).

Conta ined within the  Handbook was  a  section re la ting to the  Head Athle tic

Coa ch. (J A 157a -l60a ). It wa s  indica te d tha t the  He a d Athle tic Coach was

re spons ible  for implementing approved policie s  of the  a thle tic program, directing

the  overa ll activitie s  of the  team, recommending budge t reques ts  for supplies  and

equipment, providing for the  we lfa re  of the  a thle te s , ma inta ining and enhancing the

school's  s tanding in the  community through the  conduct and pe rformance  of the

players , and fulfilling such other duties  associa ted with the  teams  and a thle tes  as

the  Athle tic Dire ctor might a s s ign. (J A l57a ). The  a uthority a nd re s pons ibility of

the  coach extended to a ll a thle te s  involved in the  pa rticula r sport and providing for

the ir he a lth a nd s a fe ty. Id. It include d the  re s pons ibility to inform a ll a thle te s  of

School Dis trict a thle tic policie s , and to properly supe rvise  "a thle te s  a t a ll times  on

the  pla ying a re a  ... including be fore  a nd a fte r pra ctice  ...." (J A l58a ). It a ls o

included the  re spons ibility to "comple te  or having the  Athle tic Tra ine r comple te

the  accident report forms  and submit them to the  school nurse ." (JA 159a).

7
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Fina lly, it e ncompa sse d the  re spons ibility to inform the  Athle tic Tra ine r of a ny

injurie s  which might occur during practice s  or games , and comply with the

recommenda tion of the  Athle tic Tra ine r in a ll ma tte rs  re la ting to the  a thle te 's

pa rticipa tion in practices  and games . Id.

The  respons ibilitie s  of Ass is tant Athle tic Coaches  were  a lso defined. See

ge n., (160a -l61a ). The y include d, unde r the  dire ction of the  He a d Athle tic Coa ch,

the  supervis ion of a ll tra ining, practices , and ins tructiona l sess ions , pe rformance

and conduct of a thle te s , and fulfillment of such othe r dutie s  with the  team and

a thle tes  a s  the  head coach might a s s ign. (JA 160a). They were  required to identify

and inform the  head coach of current or potentia l problem s itua tions . Id

The  Athle tic Tra ine r of PASD was  a  s ta ff member of the  a thle tic program

under the  direction of the  Athle tic Director, whose  job was  to a ss is t and coopera te

with Head Athle tic Coaches  in providing for the  prevention and ca re  of a thle tic

injurie s  a nd the  he a lth, s a fe ty a nd we lfa re  of a thle te s . (JA l61a ). The  Athle tic

Tra ine r would ass is t a thle tic coaches  in providing emergency firs t a id ca re  to an

injured a thle te  in the  absence  of an on-s ite  phys ician, and supervise  competition

and practices  to provide  appropria te  ca re  for a thle tic injurie s . (JA 161a-162a). The

Athle tic Tra ine r would a lso pe rform the  dutie s  and be  accountable  for the

re spons ibilitie s  of a  ce rtified a thle tic tra ine r a s  de fined by the  Na tiona l Athle tic

8
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Tra ine r's  Associa tion and Rules  and Regula tions  gove rning a thle tic tra ine rs  within

the  Commonwea lth ofPennsy1vania . (JA 162a).

The  Handbook a lso had a  section dedica ted to the  proper handling of injured

playe rs  in the  absence  of an Athle tic Tra ine r. (JA 170a ). The  direction provided

was  extens ive  and de ta iled. See, (JA 0021a, 170a- 171 a).

Ca rol Boyce  is  the  former Supe rintendent of the  PASD, who was  hired in

2008 and se rved the  entire ty of he r five -yea r contract with the  PASD. (JA 183a ,

186a ). According to Ms . Boyce , Wa lkowiak became  the  head footba ll coach a t

Pa lmerton for the  2011 footba ll season. (JA 191a).

On or about December 8, 2011, Ms . Boyce  rece ived an email from

Pla intiff/Appe llant, Kenne th Mann, (JA 779a -781a ), tha t a lleged tha t his  son,

She ldon, had sus ta ined two concuss ions  a t footba ll practice  on November l, 201 l.

(JA 1933-194a ). Ms . Boyce  indica ted to Mr. Mann tha t she  would inves tiga te  the

a llega tions  conceming the  injurie s  She ldon was  a lleged to have  suffe red. (JA l94a -

195a, 782a).I

Through he r inves tiga tion, Ms . Boyce  a ttempted to de te rmine  wha t had

happened to She ldon a t practice  on November 1, 2011. (JA 195a-196a). She

intended to disce rn: 1.) whe the r the re  was  a  "firs t hit" tha t caused an injury, 2.)

' P rior to the  2011-2012 season, the  Mann's  had ce rtified tha t unders tood the  risk of
concuss ion and head injury from pa rticipa ting in inte rschola s tic a thle tics , including
the  risks  of continuing to compe te  a fte r a  concuss ion or head injury. (JA 546a).

9
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wha t the  coaching s ta ff did, if anything, to eva lua te  tha t a lleged injury; 3.) wha t, if

anything, the  coaching s ta ff did in e ithe r removing She ldon from practice  or

a llcwing him to continue  pra cticing a fte r a ny "firs t hit", 4.) whe the r the re  wa s a

"second hit" tha t caused injury, 5.) wha t, if anything, was  done  by the  coaching

s ta ff to eva lua te  She ldon a fte r the  puta tive  "second hit", and, 6.) wha t, if anything

the  coaching s ta ff did a fte r any eva lua tion of the  "second hit." Id.

She  furthe r te s tified tha t she  had rece ived an email from Walkowiak on

December 8h tha t s ta ted tha t She ldon never went back into practice  a fte r he  was

hit, a s  the re  was  only five  to ten minute s  ofpractice  le ft a t the  time . (JA 196a ).

Walkowiak wrote  tha t She ldon Mann was  he ld out of the  rema inde r of practice  and

he  pe rsona lly wa lked She ldon to the  tra ine r's  room, quizzing him on if he  was

having any symptoms  as  they wa lked. (JA 196a).

Ms . Boyce  indica ted tha t he r inves tiga tion encompassed the  entire  practice

and tha t, if She ldon had suffe red a  firs t hit be fore  a  second hit, then he r

inves tiga tion hope fully would have  shown tha t. (JA 197a~198a ). As  he r

inves tiga tion progressed,2 she  de te rmined tha t Walkowiak persona lly took She ldon

to the  tra ine r, who eva lua ted She ldon for a  concuss ion (diagnosed him with the

2 Superintendent Boyce a lso received written s ta tements  from ass is tant coaches
Fink, Morgans , Fa lcone , and Kunke l conce rning the  hit rece ived by She ldon
during the  Nove mbe r l, 2011 pra ctice . (J A 552a -555a ). All four, inde pe nde nt
summarie s  indica te  tha t Coach Walkowiak pulled She ldon from the  rema inde r of
practice  a fte r the  "second" hit. Id..

1 0
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symptoms of a  concuss ion) and, la te r, ins tructed his  parents  regarding medica l

ca re . (JA 198a , 200a , 784a , 11I6a , l146a -l 148a ). She ldon did not practice

anymore  tha t yea r or play in the  Northe rn Lehigh game . Id. It was  Ms . Boyce 's

ultima te  de te rmina tion tha t the  footba ll s ta ff, including Wa lkowia k a nd Tra ine r

Da ve  S mith, followe d P AS D protocol in ha ndling S he ldon's  injury. (J A 198a -

l99a ).

When asked about whe ther the re  had been a  "firs t hit" to She ldon, he r

inves tiga tion ultima te ly de te rmined tha t those  in cha rge  of the  practice , a ll

experienced coaches , fe lt tha t the re  was  a  firs t hit - a  s tinge r - and not a

concuss ion or head injury. (JA 199a ). According to Ms . Boyce , a  s tinge r is  the

ja rring of a  ne rve  or ne rvous  conne ction, us ua lly in a n a rm. (J A 207a ). And, ifa

playe r were  to rece ive  an upper extremity s tinge r, the  practice  of the  school dis trict

did not necessa rily ca ll for his  or he r remova l fi° om play/practice . (JA 207a).

Othe r than the  a llega tions  made  by Mr. Mann, Ms . Boyce  had no

informa tion tha t She ldon a lle ge dly suffe re d a  "firs t concus s ion" a fte r a  "firs t hit" a t

the  November 1, 2011 practice . (JA 200a , 209a). Ms . Boyce  re la ted tha t an email

from Walkowiak described tha t the  firs t hit to She ldon Mann was  not a  ja rring hit

involving s na pping of his  he a d or ne ck. (J A 206a ). At no point during he r

inves tiga tion did Ms . Boyce  eve r acquire  any informa tion tha t She ldon sus ta ined
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concuss ive  symptoms  from a  "firs t hit" on November 1, 2011, but was  required to

continue  to play a t tha t practice . (JA 209a-210a).

Athle tic Director, Andrew Rems ing, te s tified a s  corpora te  des ignee  for

PASD. (JA 24-4a ). According to Rems ing, Wa lkowiak was  the  Head Coach during

the  2011 footba ll s ea son, and William Kunke l, Travis  Fink, Pa t Morgans  and Mike

Falcone  were  Ass is tant Coaches . (JA 243a).

He  te s tified tha t officia l mee tings  were  he ld with PASD coaches  twice  a

year. (JA 268a-269a). A preseason mee ting would be  he ld to go over the  coaches '

(Pa lmerton Athle tic) Handbook. (JA 268a -269a ). The  Handbook conta ined the

rule s  and regula tions  tha t the  PASD se t forth for the  coaches  to follow for the

se a son. (JA 269a ). Wa lkowia k we nt ove r the  Ha ndbook with Mr. Re ms ing. (JA

271a).

Mr. Rems ing be lieved tha t written protocols  and policie s  for concuss ion

management were  given to tra iners , coaches , players  and parents  before  the  s ta rt of

the  2011 season. (JA 277a-:278a). He believes  this  occurred because  2011 was  the

firs t yea r tha t the  PASD implemented imPACT te s ting, and background ma te ria l

was  sent out as  part of tha t. (JA 277a-278a).3

3 "ImPACT®  (Immedia te  Pos t-Concuss ion Assessment and Cognitive  Tes ting) is  a
software  program to a ss is t in the  management of head injurie s . It tracks  neuro-
cognitive  information such as  memory, reaction time , bra in process ing speed and
concentra tion. OAA conducts  a  pos t-concuss ive  te s t a t 24-72 hours  from da te  of

1 2
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Walkowiak has  been the  Head Footba ll Coach for PASD s ince  2011. (JA

474a). He  had been an Ass is tant Coach beginning in 2006 under Head Coach

McArdle . Id.

Walkowiak had proactive ly sought out and rece ived concuss ion sa fe ty

tra ining prior to the  2011 footba ll s ea son from DeSa le s  Unive rs ity following a

semina r course . (JA 474a , 556a ). Based on this  tra ining, Walkowiak was  aware  of

the  symptoms  of a  concuss ion prior to the  2011 footba ll s eason. (JA 475a).4 And

he had been tra ined to remove players  from practices  and games  and keep them

out, if in doubt a s  tc whe ther a  player was  hurt. (JA 475a).5

Waikowiak and his  s ta ff were  vigilant in obse rving practices  and the  hits

occurring during practice , looking to s ee  if a  playe r was  exhibiting concuss ion

symptoms and sending the  player out if it was  suspected tha t the  player had a

concuss ion. (JA 476a ). He  did not coach his  playe rs  to "play through pa in" when it

came  to head injurie s . (JA 479a). He  and his  s ta ff e rred on the  s ide  of caution. Id.

Before  the  2011 season s ta rted, Walkowiak knew a ll of the  informa tion tha t
I

was conta ined in the  PASD concuss ion protocols  tha t had been made  ava ilable

injury a nd continue s  to te s t the  a thle te  until his /he r s core s  re turn to norma l....."
(JA 876a ). .
4 Walkowiak had a lso a ttended an OAA concuss ion seminar and taken an online
concuss ion tes t in 2012 and every year thereafte r. (JA 474a).
5 Walkowiak had tra ining in examining players  who were  suspected of rece iving a
concuss ion which included a sking bas ic ques tions  and looking for vis ible  s igns  of
injury. (J A 485a -486a ).

;

I
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online  for pa rents  prior to the  2011 season on the  PASD webs ite . (JA 478a-479a).

He  fe lt tha t he  was  required to s trictly adhere  to the  protocols . (JA 479a , 483a).6

Walkowiak knew in 2011 about these  concuss ion protocols  and procedures  prior to

She ldon's  injury. (JA 483a ).

Walkowiak, and a ll of the  coaches  in the  footba ll program (his  othe r eyes
(

and ea rs  on the  fie ld), had the  authority and respons ibility to remove  a  player a t
K

any point if they suspected a  concuss ion. (JA 480a-481a). The  player is  to be

removed even if the  player expresses  tha t he  or she  is  okay. Id. Waikowiak a lso

tes tified tha t if a  player compla ins  of headaches , or expresses  a  s ign of symptom of

a  headache , they a re  automatica lly removed from practice . (JA 480a-481a).

Walkowiak knew, in 2011 , tha t PASD policy was  tha t, if a  player had a  suspected

concuss ion, he  was  to be  removed from practice  and seen by the  tra iner (on s ite  but

not a lways  a t practice s ) be fore  be ing a llowed to re turn. (JA 48la -482a ). A team

phys ician was  a lso ava ilable  a t games . (JA 482a). It was  up to the

tra iner/phys ician to make  a  decis ion as  to the  s ta tus  of the  individua l. Id. 7

6 The  protocols  provided, in pa rt, tha t "any s tudent a thle te  who exhibits  concuss ion
s igns  and/or symptoms  while  pa rticipa ting with any school a thle tic team will be
removed from the  rema inde r of the  event and not a llowed to pe rform any activitie s
tha t may increase  the  severity of the  s igns  and/or symptoms ." (JA 479a).
Walkowiak indica ted tha t a ll PASD coaches  followed tha t manda te . (JA 479a-
480a).
7 The  Dis trict adopted re turn to play guide lines  by 201 l. (JA 482a ). Wa lkowiak
followed these  re turn to play guide lines  in 2011, and the  guide lines  required tha t if
a  player went out of a  game with a  suspected concuss ion, or symptoms  ofa

14

Case: 16-2821     Document: 003112501963     Page: 22      Date Filed: 01/03/2017



Walkowiak was  unaware  of the  a llega tion tha t She ldon sus ta ined two

concuss ions  on November 1, 201 1 until She1don's  fa ther, Kenneth Mann, sent an e-

ma il to the  whole  Dis trict a bout tha t is s ue . (J A 504a -505a ). Wa lkowia k te s tifie d

tha t the  "firs t hit" She ldon Mann rece ived a t practice  on November 1, 2011, was

not a  "big hit or subs tantia l hit." (JA 505a ).8 Walkowiak saw a  clus te r of bodie s

during the  play, and this  "firs t hit" is  whe re  She ldon potentia lly rolled his  shoulde r.

(JA 505a ). He  specula ted a s  to why She ldon Mann was  "rolling his  shoulde r" a fte r

the  firs t hit, including the  pos s ibility of a  "s tinge r." Id. He  ne ve r s a id tha t S he ldon

had suffe red a  "s tinge r" on the  firs t hit during the  practice , and, a lthough admitting

tha t a  s tinger could be  representa tive  of sus ta ining a  concuss ion depending on

where  a  playe r was  hit, he  mere ly mentioned "s tinge r" a s  pa rt of a  lis t of things  tha t

could ca us e  you to roll your s houlde r. (J A 505a , 514a -5l6a ). Afne r the  firs t hit,

according to Walkowiak, it did not appea r tha t She ldon needed to come  out of

concuss ion, he /she  was  not e ligible  to re turn to play until a  phys ica l examina tion
was  comple ted. Id.
s  Walkowiak did not s ee  any "firs t hit," but s aw She ldon Mann roli his  shoulde r
a fte r a  play, which he  did not merit a s  a  concuss ion symptom. (JA 505a , 508a ,
510a -51 la ). He  indica ted tha t any hit was  not "big" or "subs tantia l" based upon
the  sounds  he  heard (or didn't hear) during the  play, and based upon the  fact tha t no
coach reported a  subs tantia l hit, or took She ldon out a fte r the  play. (JA 505a-506a).
Ass is tant Coaches  Kunke l, Morgans , Fa lcone  and Fink, obse rved the  play/hit
(the re  may not have  even been a  hit), in close  proximity to the  play, (JA 506a-
507a ). No pla ye r re porte d a  he lme t to he lme t hit. (J A 508a ). And Wa lkowia k
s ta ted tha t, a fte r the  play, he  saw She ldon s tanding up and walking to his  pos ition
for the  next play (which woUld have  occurred 30 seconds  la te r). (JA 508a). He
asked She ldon if he  was  a lright with his  shoulder and he  sa id he  was  fine . (JA
509a -51 la ). She ldon ran a round the  next 20-25 plays  without incident. (JA 51 la ).
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practice . (JA 520a). If he  was  disoriented, dazed, or confused, tha t would have

been s igns  of a  concuss ion, and the  coaching s ta ff would ha ve  re move d him from

practice . (JA 520a ).

On J a nua ry 7, 201 l, Willia m Cogdon, the  fonne r P AS D Athle tic Dire ctor,

contacted Mark Brayford, indica ting tha t the  Pa lme1"£ on Area  School Board was

inte res ted in lea rning more  about imPACT tes ting, a s  it had come to PASD's

a ttention the  se riousness  of the  concuss ion is sue  in a thle tics . (JA 536a). On March

22, 2011, Mr. Cogdon aga in contacted Mr. Brayford indica ting tha t PASD wanted

to have  irnPACT tes ting in place  for the  Fa ll 2011 sports  season. (JA 537a). The

PASD intended to have  its  a thle tes  base line  tes ted in June  2011 for the  2010-2011

school yea r. (JA 539a).

At the  April 5, 2011 me e ting of the  Boa rd of School Dire ctors  for the  PASD,

the  PASD discussed and reviewed policie s  and procedures  from OAA concerning

imPACT te s ting a nd concus s ions . (JA 857a -860a ). At the  April 19, 2011 me e ting

of the  Boa rd of School Directors  for the  PASD, the  Boa rd approved the  imPACT

progra m with OAA a t no cos t to the  Dis trict. (J A 861a -869a ). On J une  6, 2011,

Mr. Cogdon contacted the  Fa ll sports  coaches  to schedule  times  for teams to be

imPACT tes ted for a  base line  reading in case  they were  to have  a  concuss ion

during the  season. (JA 538a). Ivlr. Cogdon a lso scheduled, via  e -mail, on June  10,

2011, a  confe rence  ca ll in the  Superintendant's  office  regarding concuss ion tes ting
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tha t was  to be  made  ava ilable  to a thle tes  prior to the  Fa ll 2011 sports  season. (JA

539a ). Ma rk Bra yford of OAA wa s  the  pe rs on conducting the  confe re nce  ca ll

conce rning imPACT te s ting. (JA 539a , 542a -544a ).

In his  conve rs a tions  with Wa ikowia k, Mr. Re ms ing te s tifie d tha t Wa lkowia k

neve r told him tha t She ldon sus ta ined two ha rd hits  during practice . (JA 309a -

31 Oa). Walkowiak told 1\/lr. Remsing tha t a t the  end of practice , She ldon took a

ve ry ha rd hit. (JA 31 la ). The re  were  cla ims  of a  s econd hit e a rly on in practice ,

but it was  neve r de scribed a s  anything more  than a  footba ll play. Id. Wa lkowiak

told Mr. Rems ing tha t She ldon displayed s igns  of confus ion about ten minutes

a fte r the  "s e cond" hit. (J A 312a ). According to Mr. Re ms ing, Wa lkowia k pulle d

She ldon from practice  a fte r tha t hit. (JA 312a ). Nlr. Rems ing spoke  to seve ra l of

the  players  in the  ha llway about the  incident, and they described a  big hit a t the  end

ofpractice  whe re  one  of the  playe rs  hit She ldon. (JA 320a -321a ). They did not

ta lk a bout a ny othe r hits . (J A 32Ia ).

I.VIr. Remsing disagreed tha t the  PASD's  protocol was  not followed by the

coaching s ta ff, and She ldon was  not seen by a  school tra iner a fner the  "firs t hit."

(JA 365a ). Walkowiak did not te ll Mr. Rems ing tha t She ldon appea red dazed a fte r

the  firs t hit, nor did he  te ll Mr. Remsing tha t She ldon appeared confused a fie r the

firs t hit or tha t he  was  see ing s ta rs  or tha t he  was  wobbly. (JA 392a-393a). Based

upon wha t Wa lkowiak told Mr. Re rns ing about wha t occurred tha t day conce rning
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She1don's  injury, Mr. Remsing be lieves  tha t Walkowiak acted appropria te ly. (JA

410a).

Dave  Smith has  been employed by the  PASD as  an Athle tic Tra ine r for

approximate ly 19 yea rs . ECF Document No..' 57, Exhibit "D, " a t p . 6 . Mr. S mith

rece ived tra ining concerning concuss ions  while  in college . Id. , a t pp. 14-15.

According to Mr, Smith, PASD s ta rted to implement concuss ion protocols  and

imPACT te s ting prior to the  2012 footba ll s eason. Id., a t p. 17.9 In 2012, the

Pennsylvania  Genera l Assembly passed S .B. 200, "The  Safe ty in Youth Sports

Act," which es tablished s tandards  for managing concuss ions  and traumatic bra in

inj uries  to s tudent a thle tes . Yet, even as  fa r back as  November 24, 2010,

Pa lmerton Area  had been contacting OAA conce rning implementing imPACT

tes ting for the  footba ll program. (JA 451 a ), ECF Document No. : 57, Exhibit "D, "

a t p. 6).

Mr. Smith noted tha t s igns  and symptoms  of a  concuss ion include  headache ,

light headedness , dizziness , blurred vis ion, double  vis ion, ringing in the  ea rs ,

nausea , and a  person see ing s ta rs  or appearing dazed and coniilsed. (JA 453a). If

the  player is  displaying s igns  and symptoms , a  coach mus t a le rt the  Athle tic

Tra ine r and have  tha t playe r seen by the  tra ine r. Id

9 Walkowiak te s tified tha t, in 201 l, the  PASD made  imPACT te s ting optiona l. (JA
485a ). It wa s  not ma nda tory until 2013. Id

1 8

Case: 16-2821     Document: 003112501963     Page: 26      Date Filed: 01/03/2017



In his  time  a t PASD, Mr. Smith is  not aware  of any ins tances  where  coaches

would a llow playe rs  to continue  playing, having suspected tha t the  playe r had

suffered an injury. ECF Document No... 57, Exhibit "D, " at p. 22. Regarding
I

footba ll playe rs , Mr. Smith would make  the  ultima te  ca ll a s  to whe the r or not a

playe r was  hea lthy enough to play. (JA 455a).

She ldon was  sent to see  Mr. Smith for s igns  of a  concuss ion. (JA 456a).

When asked to eva lua te  a  player, Mr. Smith fills  out a  s tudent accident report. (JA

458a ). The  informa tion comes  from Mr. Smith's  eva lua tion and from the  a thle te s

themse lves . (JA 458a). Sometimes , Mr. Smith will speak to coaches  to obta in

informa tion a bout the  incide nt. Id.

Mr. Smith specifxca lly reca lls  encounte ring She ldon Mann on November 1,

2011. Id. He  e va lua te d S he ldon in his  office . (J A 458a ). He  firs t e ncounte re d

She ldon a s  he  was  wa lking out of his  office  and onto the  practice  fie ld, when

Wa lkowia k wa s  wa lking towa rd the  office . Id. P la intiff wa s  de s cribe d a s

staggering and light headed. ECF Document No.: 57, Exhibit "D," at p. 62. Mr.

Smith could te ll tha t She ldon was  displaying s igns  of a  concuss ion. Id., a t p. 63.

Walkowiak did not te ll Mr. Smith tha t he  be lieved She ldon sus ta ined a

s tinge r e a rlie r in tha t pra ctice . (J A 459a ). Furthe rmore , Wa lkowia k did not te ll Mr.

Smith tha t he  be lieved tha t She ldon suffe red any injury a t some  point during tha t

pra ctice  be fore  the  hit tha t le d him to be  brought to Mr. S mith's  office . Id. Mr.
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Smith's  eva lua ted She ldon in the  a thle tic room, de te rmined tha t he  had s igns  and

symptoms of a  concuss ion and spoke  to Sheldon's  parents . ECF Docume nt No.: 57,

Exhibit "D, " a t pp. 72-73. Nh. Smith did not remember any coaches  te lling him

tha t She ldon Mann had sus ta ined another ha rd hit during practice , or tha t they

suspected tha t She ldon had had an injury ea rlie r in the  practice . (JA 460a).

Ryan McGra th was  an a s s is tant high school footba ll coach for the  Pa lmerton

Area  School Dis trict s ta rting in 2006. (JA 562a ). Eve ry yea r, the  coaches ,

including Mr. McGra th, would re ce ive  ha ndbooks  outlining policie s  a nd

procedures  for dea ling with s tudent inj Llrie s . (JA 563a ). In 201 l, Mr. McGra th a lso

attended a  concuss ion seminar. ECF Document No. : 57, Exhibit "G, " a t pp. 21-22 ,

(JA 579a-604a).

Mr. McGra th te s tifie d tha t he  be lie ve s  Wa lkowia k told him tha t She ldon

sus ta ined two hits  during the  November 1, 2011 practice . Id., a t p. 49; (JA 567a ).

More  s pe cifica lly, Mr. McGra th s ta te d tha t Wa lkowia k told him tha t, a fte r the  firs t

hit, She ldon got up with something like  a  s tinge r to his  shoulde r, where  he  got up,

grabbed his  a rm and moved his  shoulder. (JA 567a). He  a lso re la ted tha t

Wa lkowia k s poke  to S he ldon a fte r tha t hit. Id. Howe ve r, Mr. McGra th wa s  not a t

the  practice  where  She ldon was  injured, (JA 569a), and admitted tha t Walkowiak

could "ta lk about this  much be tte r than I could on wha t happened." Id.
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Will Kunke l s ta rte d coa ching a t the  P AS D in Augus t of20l1. (J A 620a ),

lV1r. Kunke l rece ived (OAA) tra ining for footba ll s a fe ty prior to the

commencement of the  2011 season a t DeSa1es , focusing on concussions  and how

to trea t and diagnose  them, but was  aware  of the  same and its  importance  prior to

the  course . (JA 6223-623a). And he  and the  othe r footba ll coaches  unders tood the

importance  of pe rforming an on-fie ld eva lua tion of the  playe r, a sking ques tions  of

the  playe r and taking the  playe r to the  tra ine r, who would then decide  when the

playe r was  fit to practice  or play aga in. (JA 623a-625a).

Mr. Kunke l re ca lls  be ing a t pra ctice  on Nove mbe r 1, 2011. (JA 626a ). He

reca lls  She ldon ge tting hurt towards  the  end of the  year, but does  not remember

spe ciflca lly a ny e ve nts  a t pra ctice . Id. He  did not know whe the r a  ne we  injury

type  of s tinge r is  a  s ign or symptom of concuss ion. (JA 634a).

Travis  Fink was  an ass is tant footba ll coach from the  2011-2012 season until

2013. (JA 659a ). Mr. Fink took a  course /had tra ining with re spect to concuss ions

prior to She ldon's  injury on November 1, 2011, and unders tood the  se riousness  of

sus ta ining a  concuss ion a long with the  a s socia ted risks . Id He  acknowledged tha t

if a  coach suspects  tha t a  player has  suffered a  concuss ion, the  player needs  to be

seen by a  tra iner be fore  be ing clea red to continue  practicing or playing in a  game.

(JA 661a~662a).
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Mr. Fink reca lled She ldon taking a  hit on November 1, 201 l, and be ing

pulle d out of pra ctice  a fte r the  hit. (J A 665a ). Tha t was  the  la s t play in which

She ldon pa rticipa ted during tha t practice . (JA 665a-666a). Coa ch Fink wa s  in

charge  of the  offens ive  rece ive rs  and was  wa tching them during tha t time . (JA

666a ). During the  play whe re  She ldon was  injured, one  of the  offens ive  linemen

blocked She ldon and knocked him to the  ground. (JA 667a ). Mr. Fink be lieve s

tha t She ldon was  poss ibly on the  ground for one  to two minutes . (JA 668a).

Mr. Fink approached She ldon a fte r he  was  taken to the  s ide lines , and he  and

Wa lkowia k took S he ldon to s e e  Tra ine r Da ve  S mith. (J A 668a ). Mr, Fink te s tifie d

tha t Walkowiak never sa id the re  was  another play ea rlie r in practice  where  he

be lieved She ldon sus ta ined a  s tinger. (JA 669a ). P rior to the  "s e cond hit" tha t

caused injury to She ldon, Mr, Fink did not s ee  She ldon exhibit any s igns  or

symptoms  of a  concuss ion on November 1, 2011 - no behavior cons is tent with

be ing dazed and confused, or light-headed. (JA 674a).

Michae l Fa lcone  was  an a s s is tant footba ll coach during the  201 l footba ll

s ea son. (JA 696a ). Mr. Fa lcone  had rece ived tra ining on how to identify the

symptoms and s igns  of a  concuss ion. (JA696a ). Through his  tra ining, a nd

experience , Mr. Fa lcone  was  able  to identify the  s igns  and symptoms  ofa

concuss ion. (JA 697a).
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Mr. Fa lcone  only witne s s e d one  injury-ca us ing hit. (70la ). Mr. Fa lcone  a ls o

te s tified tha t he  be lieved Walkowiak told him tha t She ldon, a t some  point during

the  practice , e ithe r during individua l work or group work, suffe red a  s tinge r. (JA

703a).

Mr. Fa lcone  s ta ted tha t, if he  saw a  player suffe r a  s tinger, he  would have  the

player s tep out for a  play, and ask him if he  needed a  tra ine r. (JA 704a). Some

playe rs  would s ee  the  tra ine r, while  othe rs  would not. Id. He  would keep the

player out until the  s tinger symptoms subs ided, and/or he  was  cleared by a  coach

or tra ine r. Id. S tingers  were  pre tty s tandard. (JA 705a) .

Mr. Fa lcone  observed s igns  of a  concuss ion a fte r She ldon suffe red a  "second

hit." (J A 715a ). Mr. Fa lcone  did not s pe a k with S he ldon a fte r the  hit. Id. He  ha d

the  opportunity to see  She ldon practice  before  the  "Tampa  rocke t screen" play tha t

resulted in the  second hit to She ldon and did not notice  any s igns  tha t he  was

injure d prior to tha t pla y. (JA 718a ). He  fe lt confide nt tha t he  would ha ve  be e n

able  to notice  if She ldon had had a  concuss ion prior to the  "second hit." Id. He

empha tica lly s ta ted: "There  was  nothing, ze ro, s igns  up he re  of any problem with

S he ldon.... how do I know tha t?  I'm wa tching e ve ry pla y.... S he ldon wa s

involve d in e ve rything going on until pla y numbe r wha te ve r.... Tha t wa s  the

diffe re nce  right the re ." (J A 719a ).
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The  OAA Concuss ion Policy and Procedures , adopted by the  PASD,

deve lops  and a rticula tes  a  thorough method for the  recognition, eva lua tion and

management of s tudents  who have  sus ta ined a  concuss ion. (JA 870a-881a). The

policy provides  de finitions  of concuss ion, community goa ls , and management of

concuss ive  symptoms . Id. The  policy a lso outlines  re turn to play guide lines  a s

we ll a s  a  gradua l re turn to play time  frame . (JA 8743-875a ). Seve ra l PASD

footba ll coa che s , including Wa lkowia k, McGra th, Kunke l a nd Fink, te s tifie d the y

a ttended a  concuss ion seminar a t DeSa les  Univers ity sponsored by OAA prior to

the  Fa ll 2011 season, with presenta tions  re la ting to on-Held eva lua tion, E.R.

eva lua tion, in-office  eva lua tion, and re tum to play guide lines . (JA 475a , 564a ,

6223-6233, 661a, 882a).

Multiple  s tudent-playe rs  were  a lso deposed in this  ma tte r, and the  ma jority

of s tudents  do not reca ll "two hits " on She ldon. For ins tance , Tanne r Gutekuns t

reca lled only one  hit, and She ldon going right to the  tra ine r's  room because  the

coach pulled him from practice  and ins tructed him to go to the  tra ine r's  room. (JA

901a, 904a).

Monty S zukicz a ls o did not re ca ll two hits . (J A 92la ). Ge ra ld P e re ira  a ls o

only reca lls  one  hit on She ldon a t tha t practice  and She ldon leaving the  practice

immediately after the play. ECF Document No... 58, Exhibit "T, " at p. 9, (JA 935a).

Gabrie l Leon a lso provided te s timony in this  ma tte r and indica ted tha t he  only
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reca lled one  hit, and he  did not reca ll anyone  te lling him tha t the re  were  two hits

tha t day. (JA 945a ).

Travis  Wolfe  a lso te s tified tha t he  only reca lled one  hit a t tha t practice , and

afte r the  hit She ldon was  brought to Tra ine r Dave  and the  team finished practice .

(J A 964a -965a ). Da lla s  Mia ta , a nothe r footba ll pla ye r during the  2011 footba ll

season who was  a t practice  on November l, 2011, did not remember any big hits

from tha t pa rticula r practice , (JA 988a ).

S teven Semmel who was  a t practice  on the  day She ldon was  injured, did not

reca ll s ee ing two big hits  on She ldon tha t day. (JA 999a ). Aa ron Cook a lso only

reca lled one  big hit tha t he  remembered She ldon taking, and tha t, a fte r the  hit,

She ldon s topped practicing, (JA 1010a).

Michae l Sander who was  a t practice  the  day She ldon was  injured did not

have  any recollection of the  practice , or any "big hits " placed on She ldon during

tha t practice . (JA 102la ). J ames  Wooten did not remember the  day tha t She ldon

was  injured, but was  aware  tha t he  suffe red a  concuss ion. (JA 1032a). No one  told

him how many "big hits " She ldon suffe red during tha t practice . Id.

Aus tin Cook reca lled the  practice  from November 1, 2011 when She ldon

was  injured but te s tified he  did not know if the re  was  a  second hit, he  jus t

remembered the  one  hit and She ldon indica ting tha t he  was  okay. (JA l052a).
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Alec De  Long te s tified tha t he  did not know if he  s aw the  hits . (JA 1087a ).

Alec De  Long was  a lso the  s tudent tha t wa lked She ldon to the  tra ine r's  room and

he lped him pack his  bag a fte r be ing taken out of practice . Id. Although counse l

a ttempted to lead the  witness  into te s tifying tha t "a ll of the  team knew tha t She ldon

got hit twice", following an objection, Alec then te s tified tha t he  remembered

She ldon ge tting hit the  firs t time  and saying tha t She ldon was  fine  so the  team kept

pla ying. (J A i088a ). Ale xa nde r Mille r te s tifie d tha t he  did not re ca ll the re  be ing

two hits  on She ldon tha t day. (JA 1 l23a ).

S ix s tudents , Alex Vignone , Darris  Rodriguez, Cody Pe te rs , Ryan Re itz,

Ja rred Sacks , and Cody Reitz tes tified, in some form or in response  to leading

ques tions  from counse l, tha t the re  may have  been two hits  during tha t practice .

Alex Vignone  te s tified tha t he  did not s ee  She ldon suffe r two big hits  during the

practice . (JA 1156a ). In fa ct, he  did not le a rn about the  firs t hit until a fte r the  play

was  over and the  players  were  back in the  huddle . (JA 1157a).

Darris  Rodriguez te s tified, a fte r counse l's  ques tion "Are  you aware  tha t the re

were  two big hits  tha t She ldon took on the  day of November 1, 2011," tha t he  was

aware  of the  hits , but did not see  e ithe r of them. (JA 1171a). Cody Pe te rs  te s tified

tha t he  did reca ll two big hits  on November 1, 2011. (JA 1193a ). Howeve r,

a lthough he  admitted tha t a  player who was  suspected to e ither have  a  small or big

injury should be  removed from practice , no matte r the  case  small, se rious ,
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whatever, when asked if this  was  the  type  of injury tha t should have  taken She ldon

out of the  pra ctice , Mr. P e te rs  re s ponde d "Firs t time , no. I didn't - I don't know,

because  he  was  pre tty re spons ive  the  firs t time . Obvious ly the  second time  he

wa s n't ve ry re s pons ive . The  firs t time  he  wa s  like , I a m a lright, kind of like

shaking it off. He  looked like  he  was  going to be  able  to bounce  back, but it didn't

end up happening. (JA 1198a).

Ryan Re itz, a  PASD footba ll playe r, te s tified tha t Coach Walkowiak ta lked

to the  playe rs  about concuss ions  eve ry yea r. (JA 1286a). According to the

depos ition te s timony of Cody Re itz, anothe r footba ll playe r, Coach Walkowiak

ta lked to the  players  about concuss ions  even before  She1don's  injury, and the

importance  of eva lua ting somebody who has  had a  blow to the  head to see  if they

have  a  concuss ion. (JA 1337a).

Ryan Re itz a lso te s tified tha t he  was  aware  of a  firs t and second hit on

She ldon, but he  did not s ee  or hea r the  firs t hit. (JA 1287a). He  then te s tified tha t

he  a lso did not see  the  second hit, but only heard it. (JA 1291a). Ja rred Sacks

te s tified tha t he  reca lled She ldon suffe ring two big hits  during the  practice  on

November 1, 2011, but te s tified tha t he  only saw the  firs t hit. (JA 1319a ).

Cody Re itz te s tified tha t the re  were  two separa te  hits  on November 1, 2011.

(JA l342a ). With re spe ct to the  firs t hit, he  re ca lls  She ldon be ing hit a nd s a ying

tha t he  was  fine , and then, subsequently rece iving a  second hit. (JA 1343a-1344a).
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However, shortly the rea fte r, Nlr. Re itz te s tified tha t he  actua lly did not s ee  the  firs t

hit. (J A 1344a ). Afte r this  "firs t hit" Coa ch Wa lkowia k imme dia te ly we nt to

She ldon to make  sure  he  was  okay, and practice  s topped. Id. Mr. Re itz did see  the

second hit tha t She ldon sus ta ined. (JA 1346a).

RELATED CAS ES  AND P ROCEEDINGS

Defendants /Appellees  are  unaware  of any cases  and proceedings  re la ted to

this  case.
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SUMMARY OF THE ARGUMENT

" [H] a rd a s  our sympa thies  may pull us , our duty to ma inta in the  integrity of

subs tantive  law pulls  ha rde r." Turne r v. Ari. Coas t Line  R.R. Co., 292 F.2d 586,

589 (5th Cir. 1961). This  ca se , a lthough tragic, is  not the  type  of ca se  for which

the  law provides  a  remedy.

There  was  no subs tantive  due  process  viola tion here , as  Walkowiak ne ither

engaged in conscience -shocking behavior nor committed an a ffirma tive  act tha t

crea ted a  danger to She ldon Mann or rendered him more  vulnerable  than if he  had

not a cted a t a ll. Neve rthe le s s , even if the re  was  a  cons titutiona l viola tion,

Walkowiak had qua lified immunity based on ve ry recent Third Circuit ca se  law

tha t shows  tha t the  cons titutiona l right a t is sue  he re in was  not so "clea rly

es tablished" as  to be  "beyond deba te ." P la intiffs ' a ttempts  to evade  this  law should

not be  pe rmitted.

Fina lly, the  record does  not support Mone ll lia bility. No fa cts  s upport tha t

the  PASD had an uncons titutiona l policy, cus tom or practice , or tha t it fa iled to

tra in its  e mploye e s . Additiona lly, a ny policy or cus tom or fa ilure  to tra in did not

cause  a  cons titutiona l viola tion, because , a s  noted by the  Dis trict Court,

Walkowiak made  any a lleged decis ion to a llow She ldon to re turn to practice , and

the re  is  no evidence  Walkowiak be lieved She ldon was  suffe ring from concuss ion

symptoms  prior to his  "second hit.11
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For a ll the  above  reasons , more  specifica lly supported he re in, the  Dis trict

Court's  June  2, 2016 Order/Judgment mus t be  a ffirmed.

ARGUMENT

A. This Court must affirm the District Court's June 2, 2016
Order/Judgment, when the record demonstrates that Walkowiak was
entitled to judgment as a matter of law on Plaintiffs' state-created
danger claim, in that no reasonable juror could conclude that: 1.)
Walkowiak engaged in conduct that "shocks the conscience"; or that,
2.) Walkowiak affirmatively used his authority in a way that created a
danger to Sheldon Mann or that rendered him more vulnerable to
danger than had he not acted at all.

Sta te -crea ted danger theory requires  a  pla intiff to demons tra te : (1) the  harm

ultima te ly caused to the  pla intiff was  foreseeable  and fa irly direct, (2) the  s ta te -

actor a cted in willful dis rega rd for the  pla intiffs  s a fe ty; (3) the re  was  some

re la tionship be tween the  s ta te  and the  pla intiff, and (4) the  s ta te -actor used his /her

authority to crea te  an opportunity for danger tha t would not have  exis ted othe rwise .

Bright v. Westmoreland Cnty, 443 F.3d 276, 281 (3d Cir. 2006). The record fails

to suppoN Pla intiffs ' "s ta te -crea ted danger" cla im, as  it shows  tha t no reasonable

juror could conclude  tha t: 1.) Walkowiak engaged in conduct tha t "shocks  the

conscience", or tha t, 2.) Wa lkowiak a ffirma tive ly used the ir authority in a  way tha t

crea ted a  danger to She ldon Mann or tha t rendered him more  vulnerable  to danger

than had Walkowiak not "acted" at a11.10

lo These  a rguments  were  before  the  Dis trict Court. See, (J A 1226a -1249a ). An
appe llee  may, without taking a  cross -appea l, support a  judgment as  ente red through
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1 . No reasonable juror could conclude that Walkowiak engaged in
conduct that "shocks the conscience."

Although the  Dis trict Court concluded othe rwise , (JA ()016a ), the  record

shows  tha t P la intiffs  cannot mee t the  second e lement - tha t Walkowiak acted in

willful dis rega rd of She ldon Mann's  s a fe ty. This  e lement require s  tha t

Wa1kowiak's  a lleged actions  have  been "shocking to the  conscience ." Mille r v. City

o fP h ila . , 174 F.3d 368, 375 (3d Cir. 2011). In othe r words , because  Walkowiak

had time  to process  his  actions  de libe ra te ly, P la intiffs  were  required to demons tra te

tha t Walkowiak displayed de libe ra te  indiffe rence  towards  a  subs tantia l risk of

s e rious  ha rm to P la intiff. See, P/fzillzps  v. Cowfzty ofAllegheny, 515 F.3d 224, 241

(3d Cir. 2008)("three  poss ible  s tandards  can be  used to de termine  whether s ta te

action shocked the  conscience : (1) de libera te  indiffe rence ; (2) gross  negligence  or

a rbitra riness  tha t indeed shocks  the  conscience , or (3) intent to cause  ha rm")(citing

Sanford v. Stiles, 456 F.3d 298, 306 (3d Cir. 2006)), Hinterberger v. Iroquois Sch.

Dis t., 898 F.Supp.2d 772, 788 (W.D.Pa . 20l2)(where  s ta te  actor has  time  to

de libe ra te  about actions  and not make  hurried judgments , actor's  conduct will be

any matte r appearing in the  record, though his  a rgument may a ttack the  lower
court's  reasoning or bring forth a  ma tte r ove rlooked or ignored by the  court.
Fra nce  v. Abbott Labs ., 707 F.3d 223, 232 n. 15 (3d Cir. 2013). See a lso, Smith v.
Johnson & Johnson, 593 F.3d 280, 283 n.2 (3d Cir, 20l0)(pa rty may a rgue  for
a ffirmance  on a lte rna tive  grounds  without filing cross -appea l, provided tha t same
arguments  were  ra ised be fore  Dis trict Court), Rite  Aid, Inc. v. Hous toun, 171 F.3d
842, 853 (3d Cir. l999)(s a me ).
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sufficiently "conscience  Shocking" if it displays  de libe ra te  indiffe rence  toward

subs tantia l risk of s e rious  ha rm to P la intiff).

The  Dis trict Court concluded tha t the  record sufficiently supported P la intiffs '

a llega tions  tha t Walkowiak obse rved She ldon ge tting hit on the  He ld and

subsequently exhibiting symptoms  of a  head injury, tha t Wa lkowiak ins tructed him

to continue  to practice  and tha t Walkowiak was  or should have  been aware  of the

ris k of continuing to pla y footba ll with a  he a d injury. (J A 0012a -0013a ). The

Court's  conclus xon  wa s  e rrone ous .

Firs t, the  Court s ta ted tha t the  record supported tha t "Coach Walkowiak

obse rved She ldon ge t hit on the  fie ld and exhibit symptoms  of a  head injury

through depos ition te s timony from both Ryan McGra th and Coach Walkowiak a s

we ll a s  a n e ma il from Coa ch Wa lkowia k to Ca rol Boyce ." (J A 00l3a ). In re a ching

this  conclus ion, the  Court re lie d on te s timony from Mr. McGra th tha t the  firs t hit

II It should be  noted tha t the  court appeared to apply an obj ective  s tandard, closer
to negligence , when it reached its  decis ion on the  de libe ra te  indiffe rence  prong,
because , even assuming the  evidence  was  as  s ta ted by Pla intiffs , there  is  no
evidence , and the  court pointed to no evidence , tha t Walkowiak "subjective ly
apprecia ted" the  risk of a llowing She ldon to continue  to practice  a fte r the  "firs t
hit." (J A 0027a ). This  Court ha s  "not ye t de finitive ly a ns we re d the  que s tion of
whe ther the  appropria te  s tandard in a  non-Eighth Amendment subs tantive  due
process  case  is  subjective  or objective ." Ka uche r, s upra , 455 F.3d a t 428. See a lso,
Nic ini v. Morra , 212 F.3d 798, 812 (3d Cir. 2000)(en banc); P a trick v. Gre a t
Va lley, 296 F. Appx. 258, 262 n.3 (3d Cir. Oct. 9, 2008); Benedict v. SW
Pennsylvania  Human Servs ., Inc., 98 F. Supp. 3d 809, 826 (W.D.Pa . 2015). But it
has  "expressed approval of a  subjective  s tandard." Ka uche r, 455 F.3d a t 427. If the
subjective  s tandard is  appropria te , the  evidence  be low was  insufficient to send the
s ta te -crea ted danger cla im to the  jury.
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to She ldon a t the  November 1, 2011 practice  was  "ha rd." (JA 1577a ). But it

dis rega rded te s timony from Mr. McGra th tha t he  could not s ay whe the r the  hit

involved the  head, (JA 1578a), tha t he  was  not a t the  practice  where  She ldon was

injured, (JA 569a ), and tha t he  admitted tha t Wa lkowiak could "ta lk about this

much be tte r than I could on wha t happened." Id.

The  court a lso re lied on te s timony from Walkowiak tha t a  s tinge r could be  a

symptom of a  concuss ion depending on where  you were  hit, (JA 515a), and tha t he

ha d s e e n S he ldon rolling his  s houlde r a fte r the  "firs t hit" pla y. Id. Howe ve r, it

dis rega rded tha t Waikowiak did not think or know tha t She ldon suffe red a  s tinge r

me re l me ntionin a  "s tin e r" a s  a rt of a  lis t of things  tha t could ca us e  ou to rolly g g p y

your s houlde r). (J A 505a , 514a -5 l6a ). Furthe r, e ve n if Wa lkowia k fe lt tha t

She ldon had suffe red a  s tinger, She ldon sa id he  was  fine  a fte r tha t play, (JA 509a-

51 la , 5 l5a ), and ran a round the  next 20-25 plays  without incident or any s igns  or

symptoms of a  concuss ion. (JA 209a-210a , 51 la , 520a , 674a , 718a~719a , l052a ,

l088a , 1198a ). And a  s tinge r did not neces sa rily warrant remova l from practice  or

play where , as  here , the  player expressed tha t he  or she  was  okay, (JA 207a , 5053,

514a-516a , 704a-705a), and practice  was  s topped. (JA 1344a). As  a  result, there  is

insufficie nt e vide nce  tha t a ny PASD coa ch, including Wa lkowia k, (JA 0027a ),

knew or even suspected tha t P la intiff was  suffe ring from symptoms  ofa
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concuss ion and continued to a llow him to practice  in the  face  the reof.I2 The

e vide nce  in s upport of a ny "knowle dge " or "notice " on the  pa rt of Wa lkowia k tha t

She ldon was  suffe ring concuss ive  symptoms  a fte r a  "firs t hit" was , a t bes t,

specula tive  and conjectura l (not a  reasonable  infe rence) and could not support a

state-created danger claim. See, Rockland County SNeryfs Deputies v. Grant, 670

F. Supp. 566, 568 (S.D.N.Y. 1987)(citing Knight v. US. Fire Ins. Co., 804 F.2d 9

(Zd Cir. 1986)("Is sues  based on specula tion or conjecture  will not de fea t a

s umma ry judgme nt motion.")).

Even if Coach Wa lkowiak should have  known tha t She ldon was  suffe ring

concuss ive  symptoms  a fte r a  "firs t hit," and removed him from practice  until he

could have  been examined by a  tra ine r, P la intiffs  cla im was  s till insufficient a s

evidencing mere  negligence  and not willful dis rega rd. This  Court ha s  frequently

s ta ted tha t behavior which is  mere ly negligent does  not "shock the  conscience ."

See , Fagan v. Cily of Vine land, 22 F.3d 1296, 1305 (3d Cir. 1994)(finding tha t

" [t]he  Supreme Court has  thus  fa r he ld tha t mere  negligence  is  insufficient to

trigge r cons titutiona l lia bi1ity."). S e e  a ls o, Mille r, s upra , 174 F.3d a t 375.

12 There fore , even if She ldon Mann was  a ffirma tive ly told to continue  practicing,
there  is  no evidence  tha t Walkowiak was  aware  tha t there  was  a  risk, le t a lone  a
"subs tantia l risk of s e rious  ha rm" in a llowing She ldon to continue  to practice . (JA
0027a ). The  ema il cited by the  Dis trict Court, (JA 0013a , l580a -1581a ), does  not
es tablish any is sue  as  to subjective  apprecia tion on the  part of Walkowiak.
According to tha t e ma il, the  "firs t hit" wa s  not a  "re d fla g," She ldon me re ly
appeared to have  something like  a  s tinger as  he  was  experiencing some shoulder
dis comfort, a nd S he idon s a id he  wa s  "fine  to go" a fte r the  pla y. (J A l580a -l58la ).
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Under s imila r factua l circumstances  where  a  female  baske tba ll player was

pressured, goaded and coerced into playing a  basketba ll game by her coaches  when

they knew she  had suffe red a  concuss ion the  previous  day and was  s till suffe ring

from concuss ion symptoms  , the  court in Yatsko v. Berezwick, dismissed a

compla int tha t se t forth a  s ta te -crea ted danger cla im. It de tennined tha t, even if the

defendants ' improperly encouraged pla intiff to play, such encouragement was  in

the  run of normal coaching methods  tha t would not shock the  conscience . 2008

U.S .Dis t.LEXIS  47280, a t *11-*20 (M.D.P a . J une  13, 2008). And tha t fa ilure  to

follow P IAA re gula tions  wouid a t be s t cons titute  ne glige nce  pe r s e  - insufficie nt to

shock the  conscience . Id. , a t * I8-19.

Like wis e , in Lave lla  v. S tockhausen, 2013 U.S .Dis t.LEXIS  62428 (W.D.P a .

May 1, 2013), the  court a lso dismissed a  s ta te -crea ted danger action. The  court

dismissed the  action a fte r a previous ly concussed cheerleader was  s truck in the

head by another cheerleader during practice  and there  were  a llega tions  tha t the

coach knew of the  pla intiff cheerleader's  continuing headaches , the  se riousness  of

concuss ions , as  well as  additional risks  from repeat concuss ions , and ye t, asked the

pla intiff to pa rticipa te  in s tunting. Id., 2013 U.S .Dis t.LEXIS  6242, a t *9-* 12.

Re fus ing to find tha t the  a lleged conduct of Wa lkowiak conscience -shocking

would a lso have  been cons is tent with M U v. Downingtowrz, 103 F.Supp.2d 612

(E.D.Pa . 2015), where  the  court a lso re fused to End tha t the  second prong of the
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s ta te -crea ted danger theory had been me t. There , in dismiss ing the  pla intiffs

compla int, the  court noted tha t it was  pa rticula rly re levant tha t the re  were  no

a llega tions  of subjective  compla ints  from the  pla intiff or objective  s igns  tha t she

had suffe red a  concuss ion, i.e ., "tha t she  was  clea rly disoriented or displaying

e rra tic behavior." M U , 103 F.Supp. 3d a t 624. Also noteworthy was  tha t the re

were  no a llega tions  of phys ica l manifes ta tions  of a  concuss ion like  dry heaving, or

tha t she  compla ined of symptoms of a  concuss ion to a  coach or anyone  e lse , or tha t

she  asked to come out of the  game. Id. She  was  mere ly crying because  she  knew

tha t she  had been hit in the  head. Id

The  court concluded tha t, even if the  coach had obse rved M.U. crying, this

wa s  not a  de finitive  indica tor tha t she  had suffe red a  concuss ion. Id Also, despite

the  fact tha t the  oppos ing coach s ta ted to M.U.'s  coach tha t she  should be  taken out

of the  game and tha t one  of M.U.'s  teammates  had sa id to her coach tha t M.U. had

been hit in the  head and needed to come out to be  eva lua ted, the  fact tha t M.U. was

not suffe ring from objective  symptoms  of a  concuss ion excused the  coach's  fa ilure

to heed the  warnings  and indica ted tha t he  was  not de libe ra te ly indiffe rent. Id.

These  pe rsuas ive  holdings  illus tra te  tha t the  Dis trict Court tacked too close

to a  negligence  s tandard and abused its  discre tion when it de te rmined tha t the

record sufllciently supported tha t the  a lleged a ffirma tive  conduct of Wa lkowiak

"shocked the  conscience ." The  Court's  Order ente ring summary judgment in favor
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of Defendants /Appe llees  should be  a ffirmed on this  a lte rna tive  bas is . Fa ilure  to do

so could subject numerous  school dis tricts  to Section 1983 suits  and a ttendant

remedies /damages  on the  bas is  of mere  negligence , poss ibly leading many to

abandon footba ll a s  a  spolt in the  face  of such broad potentia l liability.

This  case  is  not like Alt v. S hire y, 2012 U.S .Dis t.LEXIS  26882 (W.D.P a .

Feb. 7, 2012). Unlike  tha t case , where  Defendant coaches  clea rly knew of the

pla intiffs  concuss ive  symptoms , and his  "obvious  incohe rent and vulne rable  s ta te ,"

Alt, 2012 U.S .Dis t.LEXIS  26882, a t *22, he re  the re  is  no such knowledge  and

inte ntiona l or willful dis re ga rd the re of. In Alf, it wa s  a lle ge d tha t: l.) P la intiff wa s

involved in a  he lme t-to-he lme t collis ion with a  member of the  oppos ing team, 2.)

he  was  "clea rly disoriented" and jogged off of the  playing fie ld in a  laborious

fa shion, "a imle s s ly wa lk[ing] the  length of his  te am's  s ide line ," immedia te ly a fte r

leaving the  playing fie ld, ins tead ofreporting to an a s s igned coach as  was

cus tomary for P la intiff and his  te ammates , 3.) P la intiffs  te ammates  reported to

him tha t his  "behavior was  e rra tic upon reaching the  s ide line  and they immedia te ly

recognized tha t some thing was  awry with the  P la intiff," and, 4.) " [d]e spite

P la intiffs  e rra tic and confused behavior, De fendant Albe rt and De fendant Rizzo

fa iled to eva lua te  the  P la intiff to ensure  tha t he  was  in a  sufficient condition to

re e nte r the  ga me ." 2012 U.S .Dis t.LEXIS  26882, a t *4. It wa s  a dditiona lly a lle ge d

tha t, a lmos t immedia te ly a fte r this  firs t he lme t-to-he lme t collis ion, a  de fendant
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coach approached P la intiff and "ins tmcted him to de live r a  subs tantia l hit to the

oppos ition's  middle  line ba cke r," a nd to "blow him up." Id., a t *5 . Whe n

ins tructing P la intiff to de live r the  "subs tantia l hit," the  de fendant coach pe rs ona lly

observed the disorientated and confused disposition ofthe Plaint yetplaced

Plaintwback onto tlzefield ofplay. Id. The  a llega tions  a lso indica ted tha t game

film re flected tha t the  pla intiff had engaged in a  violent he lme t-to-he lme t collis ion

tha t le ft him vis ibly injure d, with the  pla intiff re turning to "te a m's  huddle  with his

head lowered into his  ches t." Id. It was  ave rred tha t the  de fendant coaches  knew of

the  pla intiffs  disoriented and confused s ta te , and tha t, a fte r witness ing two he lme t-

to-he lme t collis ions , the y a llowe d P la intiff to re ma in in the  ga me . Id., a t *5-*6.

Allega tions  indica ted tha t fe llow playe rs  la te r informed the  pla intiff tha t his

condition worsened throughout the  game and he  was  told tha t he  was  acting in a

"drunken s ta te ." Id., a t *6. Fina lly, a t le a s t two of the  pla intiffs  te a mma te s

approached one  de fendant coach to advise  him of P la intiffs  incohe rent condition

but the  coach did nothing. Id.

The  foregoing a llega tions  a re  a  fa r cry from wha t the  record supports  he re .

The  a llega tions  in Alf a re  more  akin to the  egregious  behavior tha t has  traditiona lly

been found to rise  to the  leve l of a  subs tantive  due  process  viola tion. See, Yatsko,

s upra , 2008 U.S .Dis t.LEXIS  47280, a t *15-* 16 (citing ca s e s ). The  Dis trict Court
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should not have  concluded tha t, he re , "a  reasonable  juror could conclude  tha t this

'shock the  conscience ' e lement has  been sa tis fied." (JA 0014a).
13

2. No reasonable juror could conclude that Walkowiak affirmatively
used his authority in a way that created a danger to Sheldon
Mann or that rendered him more vulnerable to danger than had
he not "acted" at all.

The  Dis trict Court a lso misapprehended tha t the  fourth, "a ffirma tive  act"

prong of the  s ta te -crea ted danger tes t, See , Bright, supra , 443 F .3d at 281 , had been

s ufficie ntly s upporte d. The  court cite d te s timony from Ta ylor Gute kuns t, a  pla ye r

on the  footba ll te am in 2011, who only s ta ted tha t Walkowiak had the  authority to

remove  a  playe r from practice , not tha t he  did so with She ldon Mann. (JA 0015a ,

905a ). It ha d e a rlie r cite d te s timony from a nothe r pla ye r, Ale x Mille r, tha t

indica ted tha t Coach Walkowiak told She ldon to continue  practicing a fte r the  "firs t

hit," (JA 1128a ), but la te r indica ted he  did not know which coach checked on him

afte r the  play, tha t he  was  not exhibiting outward s igns  of a  concuss ion and tha t he

only s ta rted practicing aga in in subsequent plays , but not necessa rily immedia te ly

13 Even if the re  were  two hits , and a fte r the  firs t hit She ldon Mann exhibited some
s igns  of a  concuss ion, a s  a ileged by P la intiffs , (JA l478a-1485a), the re  is  no
evidence  tha t Walkowiak observed those  s igns , was  informed of those  s igns  by
coaches  or players  or reckless ly or intentiona lly dis regarded those  s igns . (JA
0027a ). Or tha t the  plays  involving She ldon on November 1, 2011, we re  anything
othe r than clean footba ll plays . (JA 3 l la ). Without s a id evidentia ry support,
pursuant to the  above-cases , it cannot be  sa id tha t the  a lleged a ffirmative  acts  of
Walkowiak shocked the  conscience .

39

Case: 16-2821     Document: 003112501963     Page: 47      Date Filed: 01/03/2017



the rea fte r. (JA I 13 l a ). He  a lso offe red no te s timony regarding wha t She ldon may

have  told Walkowiak about how he  was  fee ling a fte r the  play.

These  above , a lleged facts  and others  cited by P la intiff, do not square  with

re levant ca ses  involving forcing, compe lling or requiring a  playe r to re -ente r

practice  or a  game , tha t have  been found sufficient to sa tis fy the  fourth e lement of

the state-created danger test. See e.g., Moeclc v. Pleasant Valley, 983 F.Supp.2d

516, 527-528 (M.D.Pa . 2013), Alf, s upra , 2012 U.S . Dis t. LEXIS  26882, a t *34-

35, S ciotto v. Ma rple  Ne wton, 1999 U.S . Dis t. LEXIS 1311 , a t * 11-* 12 (E.D.Pa .

Feb. 9, 1999). This  case  is  s imilar to those  cases  where  the  s ta te  actor was  a  mere

pass ive  bys tander who fa iled to take  a  s tudent out of harrn's  way or fa iled to assess

his  injurie s  prope rly, which have  been found insufficient to support a  subs tantive

due process  cla im. See e .g., M U, s upra , 103 F.Supp.3d a t 635 (concluding tha t

soccer coach's  actions  were  of "omiss ion in tha t he  fa iled to take  he r out of the

game, fa iled to eva lua te  her for a  concuss ion, and fa iled to send her for a  medica l

e va lua tion"), Ya tsko, supra , 2008 U.S . Dis t. LEXIS  47280, a t *13~* 16 ("The

coaches also did not pre ve nt pla intiff from a cting on he r de s ire  to pla y in a

subsequent game, despite  the ir knowledge  of her continued phys ica l ma1adies ."), ,

Leonard v. Owen J Roberts, 2009 U.S. Dist. LEXIS 51468, at *18-*20 (E.D.Pa.

Mar. 6, 2009)(dismiss ing s ta te -crea ted danger cla im based upon "fa ilu re  o f the

School Dis trict Defendants  to take  appropria te  s teps  to address  and monitor
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pote ntia lly uns a fe  a thle tic a ctivitie s  ...."), a nd La ve lla , s upra , 2013 U.S . Dis t.

LEXIS  62428, a t * 11-*l2 ("At mos t, the re  is  a n a lle ga tion tha t De fe nda nt kne w of

P la intiffs  continuing headaches , the  se riousness  of concuss ions  and additiona l

risks  from repea t coneuss ions , and she asked P la intiff to pa rticipa te  in

s tunting.")(quota tions  omitte d). Cons e que ntly, this  Court ma y a ffirm judgme nt in

fa vor of Wa lkowia k on this  a lte rna tive  ba s is .

B. In the alternative, this Court must affirm the District Court's June 2,
2016 Order because Walkewiak was entitled to qualified immunity.

Even if the  Dis trict Court was  right tha t P la intiffs  could pos s ibly e s tablish

their s ta te-created danger c1aim,14 the  record demonstra tes  that Walkowiak was

e ntitle d to qua lifie d immunity. The  court corre ctly de te rmine d tha t S he ldon

Ma nn's  a lle ge dly viola te d right, See, (JA 1412a ), was  not clea rly e s tablished. This

case  is  within the  wide  breadth and deep reach of qua lified immunity's  coverage .

See, Mullenix v. Luna, 136 S.ct. 305, 308 (2015)(per curiam)(quotingMalley v.

Briggs , 475 U.S . 335, 341 (l986)("P ut s imply, qua lifie d immunity prote cts  'a ll but

the  pla inly incompe te nt or thos e  who knowingly viola te  the  la w."')).

" [Q]ua lifie d immunity s hie lds  officia ls  from civil lia bility s o long a s  the ir

conduct does  not viola te  clea rly e s tablished s ta tutory or cons titutiona l rights  of

14 Defendants/Appellees, as  set forth s upra , of course , contend tha t the  record does
not sufficiently support tha t a  cons titutiona l viola tion has  occurred, rende ring the
res t of the  qua lified immunity ana lys is  unnecessa ry. P e a rs on v. Ca lla ha n, 555 U.S .
223, 232 (2009).
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which a  reasonable  pe rson would have  known." Mulle nix, 136 S, Ct. a t 308

(quoting Pea rson, supra , 555 U.S . a t 231). A right is  cle a rly e s ta blishe d if it is

"s ufficie ntly cle a r tha t every reasonable o yic ia l would have  unders tood tha t wha t

he  is  doing viola te s  tha t right." Id. (emphas is  added). And while  the re  need not be

"a  case  directly on point, ... exis ting precedent mus t have  placed the  s ta tutory or

cons titutiona l ques tion beyond deba te ." Id. (quoting As hcroft v. a l-Kidd, 563 U.S .

731 , 741 (2011)). Most recently, the  Supreme Cou11 has  sugges ted tha t, for a  right

to be clearly established, there must be applicable precedentfrom that Court, or,

pos s ibly, a robust consensus ofcases ofpersuasive authority in the Court of

Appe a ls . Taylor v. Barkes, 135 S.ct. 2042, 2044 (20I5)(per curiam)(quoting Cizy

& Cnty. ofS.F. v. Sheehan, 135 S.ct. 1765, 1778 (2015))

Importa ntly, in cons ide ring the  "cle a rly e s ta blishe d la w" prong, the  right

may not be  de fined "a t a  high leve l of gene ra lity." a l-Kidd, 563 U.S . a t 742.

The re fore , the  Court's  inquiry into the  cons titutiona l right tha t P la intiffs  s ay was

infringed upon "mus t be  unde rtaken in light of the  specific context of the  ca se , not

as  a  broad genera l propos ition." Mulle n ix, 136 S . Ct. a t 308 (quoting Brosseau v.

Haugen, 543 U.S. 194, 198 (2004)(per curiam)). See also, Spady v. Bethlehem

Area  Sch. Dis t., 800 F.3d 633, 638 (3d Cir. 2015). P la intiffs ' s ta tement of the  right

a t is sue  be low, She ldon's  a lleged "right to freedom from school officia ls ' de libe ra te

indiffe rence  to, or a ffirma tive  acts  tha t increase  the  dange r of, s e rious  injury from
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unjus tified invas ions  of bodily integrity pe rpe tra ted by third pa rtie s  in the  s chool

se tting," (JA 1412a),'5 improperly appears  to be  ve ry genera l. See, Estep v.

Mackey, 639 F.Appx. 870, 873 (3d Cir. 2016)(" ... the  Dis trict Court de fine d the

right a t is sue  as  the  Fourth Amendment right to be  free  from the  excess ive  use  of

force . This  formula tion la cks  the  re quire d le ve l of s pe cificity ... be ca us e  it doe s

not describe  the  specific s itua tion tha t the  office rs  confronted.").

A more  adequa te  description might be  "a  s tudent-a thle te 's  cons titutiona l

right to be  free  from be ing ordered to resume practice  or play a fte r sus ta ining a

maj or hit and displaying concuss ion-re la ted symptoms  of dizziness , wobbling, and

disorienta tion," a s  described ea rlie r in P la intiffs ' Brie ffor Appe lla nt, a t page 18.

15 This  was  the  right tha t was  a lso referenced in S ciotto v. Ma rple Ne wton, 81
F.S upp.2d 559, 568 (E.D.P a . 1999). But, give n this  Court's  holding in Spady,
s upra , tha t supported tha t tha t right was  not ye t clea rly es tablished as  of 2015, 800
F.3d a t 640 n. 7 ("Indeed, when faced with factua l scenarios  ana logous to S ciotto -
i.e ., injurie s  sus ta ined during school activitie s  - s eve ra l dis trict courts  in this  circuit
have  reached decidedly diffe rent conclus ions  and declined to find a  cons titutiona l
viola tion.... the re  is  no vigorous  cons e ns us  of a uthority to s upport Sciotto's broa d
holding."), see  a lso, Darley v. South Fayette Twp,, 2016 U.S .Dis t.LEXIS  71180, a t
* 11 n. 5 (W.D.Pa . June  l, 2016)("[t]his  Court is  not sold tha t Sciotto's de finition of
the  cons titutiona lly-prote cte d right would now ma ke  the  gra de  ...."), the  P la intiffs
have  now pivoted and, contra ry to precedent, seek to define  She ldon's  right even
more  gene ra lly a s  "an individua l's  right not to be  removed from a  sa fe  environment
and placed into one  in which it is  clea r tha t ha rm is  like ly to occur, pa rticula rly
when the  individua l may, due  to youth or othe r factors , be  e specia lly vulne rable  to
the  ris k of ha rm." Brie ffor Appe lla nt, a t pp. 21-22. Unfortuna te ly, this  ne w cla im
was not ra ised below and has  been waived. See, Sreirz v. Franlgfora ' Trust Co., 323
F.3d 214, 224 n.8 (3d Cir. 2003)("we  will not cons ide r is sues  tha t a re  ra ised for the
firs t time  on appea l absent compe lling reasons ." (quota tion omitted)).
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Neverthe le s s , even if a s  de fined in the  lower court, the  right was  not clea rly

es tablished on November 1, 2011.

P la intiffs ' a lleged clea rly-es tablished right runs  aground of this  Cou1t's

pre ce de ntia l opinion in Spady v. Bethlehem Area  Sch. Dis t. , supra . In tha t S e ction

1983 case  a ris ing out of a  s tudent's  dea th by "dry drowning" a fte r a  manda tory

swim class  run by his  phys ica l educa tion teacher, Spady, supra , 800 F.3d a t 635,

this  Court granted qua lified immunity to the  phys ica l educa tion teacher. Id. , a t 641 .

It de fined the  cons titutiona l right na rrowly, s ta ting tha t the re  was  no clea rly

e s ta blis he d right to dry-drowning inte rve ntion protocols  while  pa rticipa ting in

phys ica l educa tion cla s s . Id. This  Court noted tha t "when faced with fa ctua l

scenarios  analogous to S ciotfo [a  case  upon which the Spady pla intiff principa lly

re lied (a s  the  P la intiffs  he re )] - i.e ., injurie s  sus ta ined during school a thle tic

activitie s  - s eve ra l dis trict courts  in this  circuit have  reached decidedly diffe rent

conclus ions  and declined to find a  cons titutiona l viola tion." Id. , a t 640 n. 7. Thos e

diverse  decis ions  "demons tra te  no vigorous  consensus  of authority to support

S ciottds broad holding." Id. In 2009, the re fore , the re  was  no "vigorous  consensus"

on wha t sorts  of circumstances  surrounding school-re la ted a thle tic injurie s  gave

ris e  to a  cons titutiona l viola tion. See , Id.
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This  Court in Hinte rbe rge r v. Iroquois  S ch. Dis t., 548 F,Appx. 50 (3d Cir.

Dec. 5, 2013)"6 had made  a  s imila r observa tion -.. writing tha t the  dis trict court

opinions  (including S ciotto) re lied upon by the  lower court did "not e s tablish the

law of the  circuit, and a re  not even binding on othe r dis trict courts  within the

dis trict." 548 F.Appx. a t 53. It concluded tha t the  cases  did not place  the  coach on

notice  tha t he r actions  amounted to a  cons titutiona l viola tion, Id., a t 53-54, while

a lso emphas izing tha t cases  from other courts  of appea ls  a lso did not support the

pla intiffs  cla im tha t he r a lleged cons titutiona l right was  clea rly e s tablished, and

also cited various  cases  tha t disagreed as  to the  applicability of the  s ta te -crea ted

dange r doctrine  in the  context of s chools . Id., a t 54 (citing cases ). This  Court

concluded tha t It was  not "beyond deba te ," a s  of March 2004 (pos t-Sciotfo), tha t

the  coach's  decis ion to introduce  a  new chee rleading s tunt following a  de lay of

severa l months , through the  ins truction of an experienced cheerleader, with the  use

of multiple  spotte rs , but without any ma tting, viola ted Hinte rbe rge r's  subs tantive

due  proces s  rights . Id. It a lso found tha t no published decis ion of the  Third Circuit

ha d found by tha t time , in 2013, that a  s tate-created danger arises  when coaches

fa il to take  ce rta in precautions  in a thle tic practice  or in any ana logous  s itua tion. Id. ,

a t 53. At the  time  of the  November 1, 2011 practice , the re  was , the re fore , no

16 Therein, a  cheerleader suffered a  severe  closed head injury after a ttempting a
"twis t down cradle ," a  new s tunt introduced by he r coach a t practice  in a  room
without adequa te  ma tting. Hinte rbe rge r, s upra , 548 F.Appx. a t 53 .
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precedentia l Third Circuit ca se  tha t would have  guided Walkowiak and informed

him tha t his  a lleged fa ilure  to remove  She ldon Mann from practice , a fte r he  had

a llegedly suffe red a  "firs t hit," tha t a llegedly caused concuss ion symptoms ,

viola ted his  subs tantive  due  process  rights . This  fact a lone  should cause  this  Court

to a ffirm qua lifie d immunity in his  fa vor. No "robus t cons e ns us " of pe rs ua s ive

a uthority in this  Court, Ta ylor, s upra , City & Cnty. ofS .F., s upra , informe d him

tha t wha t he  was  a llegedly doing viola ted She ldon Mann's  a lleged right e ithe r.'7

As  if the  foregoing were  not enough, it is  uncontradicted tha t the

Commonwea lth of Pennsylvania  did not pa s s  the  "Sa fe ty in Youth Sports  Act," 24

P.S. § §532] , e t seq., which required tra ining for coaches  in preventing

concuss ions  to s tudent a thle tes , educa tion for parents  and a thle tes , re turn to play

res trictions  and medica l clea rance  for a thle te s , until November 9, 2011. See gen. ,

24 P .S . § 5323. The  Act did not be come  e ffe ctive  until J uly 1, 2012. Id. Thus ,

Walkowiak's  a lleged conduct was  not even regula ted or pena lized by the  s ta te , 24

P .S . § 532309,until 2012. Ye t, P la intiffs  wa nt this  Court to hold tha t "e ve ry

reasonable  officia l" would have  unders tood in November of 2011 tha t Wa1kowiak's

a lleged conduct in fa iling to remove  She ldon from practice  viola ted his  a lleged

right (genera l or not), (JA 141 Za) .

H Dis trict Court ca ses  may be  insufficient in light ofTa ylor, s upra .
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As the Spady Court obse rved, colorable  cons titutiona l viola tions  had

previous ly been found in cases  in which an adult educa tor directly engaged in

conduct tha t was  both egregious  and intentiona lly and purpose fully focused on

caus ing phys ica l harm to a  s tudent. See Spady, 800 F.3d a t 641 (citing cases ). The

Spady Court then contras ted those  s itua tions , each involving wha t was  in rea lity

direct phys ica l ba tte ry, with the  a rray ofS ciotto-like cases , each of which (no

matte r the  outcome) involved (a s  pled) gross ly negligent or reckless  conduct which

crea ted a  rea l and appreciable  risk of se rious  harm, but lacked an intent-to-injure

component, and concluded tha t, a t leas t as  of September 1, 2015 (the  da te Spady

came  down), the  cons titutiona l right a t is sue  in S ciotto was  not so "clea rly

es tablished" a s  to be  "beyond deba te ." Id., 800 F.3d a t 640 n. 7, 641-642. It is  tha t

rule  of law tha t this  Court is  bound to apply he re  to P la intiffs ' equiva lent

formula tion of She ldon Mam1's  right (JA I412a ). The  June  2, 2016 Orde r mus t be

a ffirme d.

Over the  course  of 10 pages  of its  brie f on appea l, P la intiffs  a ttempt to

address  how She ldon Mann's  a lleged right, a s  newly defined on appea l, Brie ffo r

Appe llant, a t pp. 21-22, was  clea rly e s tablished in 201 l. P la intiffs  re ly on this

Court's  recent decis ion in L.R. v. S ch. Dis t. ofP hila ., 836 F.3d 235 (3d Cir. 2016).

However, L.R. does  not sa lvage  P la intiffs ' case  aga ins t Waikowiak.
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Initially, L.R. involved vastly different factual circumstances. In that case, a

kindergartener was placed in the "obvious," common-sense danger of being

permitted to leave school premises with an unidentified stranger. 836 F.3d at 240-

241. This is not a case where Sheldon was removed from a "safe" environment

and placed into one where his danger was exceedingly obvious, He was already

playing the inherently dangerous sport of football. See eg., Benitez v. NYC B.O.E.,

541 N.E.2d 29, 34 (N.Y. l989)(dismissing claims ofparalyzed football player

because " ati ue and, unfortunate] , in'ur are inherent in team com etitiveg y J y p

sports, especially footbalI"), And he was able to protect himself from danger. See

e.g., Hammond v. B.O.E., 639 A.2d 223, 226 (Md.App. 1994)("[M]inors are held

to 'sufficiently appreciate[] the dangers inherent in the game of footbal1,' to know

that 'football is a rough and hazardous game and that anyone playing or practicing

such a game may be inju1°ed."')(citations omitted)). Despite having been advised of

the dangers of concussions and the dangers of practicing while suffering

concussion symptoms, (JA l286a, l337a), he told his coach after an allegedly hard

"first hit" at practice that he was fine, (JA 506a-51 la, 520a, 718a-719a, 1088a,

1343a-1344a), and was, therefore, allowed to continue practicing. There is no

evidence Walkowiak was aware of any concussion symptoms afier the "first hit."

Id. , see also, (JA 0027a).
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Additiona lly, e ve n if the  inquiry is  whe the r the  fa cts  fa ll within the  e le me nts

of the  s ta te -crea ted danger theory and whether it would be  clear to a  reasonable

officia l tha t his  behavior was  unlawful unde r the  circums tances , L.R. , supra, 836

F.3d at 248, as per Spady, supra, and Hinterberger, supra, the law was not settled

even as  la te  a s  2015. Given the  facts , which do not support tha t Walkowiak

directly engaged in conduct tha t was  egregious  and intentiona lly and purpose fully

focused on caus ing phys ica l harm to a  s tudent, Spady, 800 F.3d a t 641 (collecting

cases ), it was  not clea rly es tablished tha t his  a lleged conduct fe ll within the

e lements  of the  s ta te-crea ted danger theory.

Fina lly, the  potentia lly ana logous  s itua tions  he re , were  not a s  described in

L.R., 836 F.3d a t 249-250, where  vulne rable  individua ls  had been knowingly

abandoned in obvious ly dangerous  s itua tions  (and where  it might be  sa id tha t the

defendants  engaged in egregious  and intentiona l conduct), but like  those  described

in Spady, supra , 800 F.3d a t 641. Those  cases , which involved gross ly negligent

conduct which crea ted a  rea l and appreciable  risk of se rious  harm, but lacked an

intent to injure  component, were  not so clea rly es tablished as  of September 1,

2015, as  to be  beyond debate . Id ., 800 F.3d a t 640. As  such, L.R. is  inappos ite  in

key re spects . Based on Spady and Hirzte rberger, the  June  2, 2016 Order tha t

gra nte d qua lifie d immunity to Wa lkowia k mus t be  a ffinne d.

c . In the alternative, must this Court affirm the District Court's June 2,
2016 Order because Plaintiffs/Appellants failed to establish that any
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violation of Sheldon Mann's rights was caused by a policy, custom, or
practice of PASD, or a failure to train.

Pla intiffs  have  a lleged a  policy or cus tom based upon an a lleged: l.) policy

or cus tom of fa iling to medica lly clea r s tudent a thle te s , 2.) policy or cus tom of

fa iling to enforce  and/or enact adequa te  policie s  for head injurie s , and, 3.) fa ilure

to tra in the  coaches  on proper procedures  and a  sa fe ty protocol re la ting to head

injurie s . (JA 0019a -0020a ). The  court appropria te ly concluded tha t the  record did

not support any of the  foregoing a1legations .18

The  Third Circuit ha s  he ld tha t a  municipa lity may be  "independently liable

for a  subs tantive  due  process  viola tion even when none  of its  individua l employees

is  lia ble ." S a nford, s upra , 456 F.3d a t 31499 However, it is  we ll e s tablished tha t a

School Dis trict, like  a  municipa lity, "cannot be  liable  sole ly a s  an employe r

because there  is no respondea t superior the ory of municipa l lia bility in §  1983

actions ." Brown v. De p't. ofHe a lt/fl, 318 F.3d473, 482 (3d Cir. 2003). Ins te a d,

cla ims  of this  na ture  may only survive  dismis sa l "when the  'execution ofa

18 P la intiffs  repea tedly cite  the ir expe rt in support of the ir municipa l liability cla im,
but neglect to rea lize  tha t if the  factua l record its e lf does  not sufficiently support
municipa l liability or causa tion, any lega l conclus ions  or opinions  rende red by the
expert cannot rescue  the  cla im, Pa . Denta l Ass 'n. v. Med. Serv. Ass 'n., 745 F.2d
248, 262 (3d Cir. l984).
19 Depriva tion of a  subs tantive  cons titutiona l right is  s till required. S a nford, s upra ,
see  a lso, Kaucher, 455 F.3d a t 423 n. 2 (initia l inquiry unde r municipa l lia bility
doctrine  a sks  whe the r P la intiff a s se rted viola tion of cognizable  cons titutiona l
right). Absent sufficient supported for P la intiffs ' s ta te -crea ted dange r cla im, the ir
municipa l cla im a ls o fa ils .
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g,overnment's  policy or cus tom, whether made  by its  lawmakers  or by those  whose

edicts  or a cts  may fa irly be  s a id to repre sent officia l policy, inflicts  the  injury."'

Watson v. Abington Twp., 478 F.3d 144, 155 (3d Cir. 2007)(quoting Mone ll v.

Dep't. ofSoc. Servs., 436 U.S. 658, 694 (1978).

Simply put, these  cla ims  may be  a lleged based on formal action (a  policy) or

informa l a ction (a  cus tom) on be ha lf of the  municipa lity. Es ta blis hing a  municipa l

policy require s  a  decis ion-maker with fina l authority under s ta te  law to is sue  "an

officia l procla ma tion, policy, or e dict." Id, a t 155 (quoting Bie le vicz v. Dubinon,

915 F.2d 845, 850 (3d Cir.1990)). A custom requires such a decision-make1.'s

"knowledge  of, and acquiescence  to, a  practice ," or a  course  of conduct tha t is  "so

we ll-se ttled and pe rmanent a s  virtua lly to cons titute  law." Id., a t 155-56 (inte rna l

quota tion marks  and cita tions  omitted). Mone ll liability does  not a ttach unde r

e ithe r theory unle s s  a  policy-making officia l with Munreviewable  discre tion,"' Id. ,

a t 156 (quoting Andre ws  v. P hila ., 895 F,2d 1469, 1481(3d Cir. 1990)), "is

re spons ible  for e ithe r the  a ffiima tive  proclama tion of a  policy or acquie scence  in a

we ll-s e ttled cus tom," Id., a t 156-157 (quoting Eie le vicz, 915 F.2d a t 850).

Moreove r, pla intiffs  mus t prove  tha t the  a lleged policy or cus tom proxima te ly

caused the ir injuries , meaning they mus t show "the  speciNc viola tion was  made

reasonably probable  by pe rmitted continua tion of the  cus tom." Id., a t 156 (inte rna l

quota tion marks  and cita tion omitted). P la intiffs  mus t a lso e s tablish tha t the  PASD
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was  the  "moving force  behind the  injury a lleged." Chambers  ex re l. Chambers  v.

Sch. Dis t. OfPhiladeZp/fzia  Bd OfEduc., 587 F.3d 176, 193 (3d Cir. 2009)(inte rna1

quota tion marks  and cita tion omitted).

Here , there  is  no record evidence  to support any formalpolicy pursuant to

which the  School Dis trict may be  he ld liable . Specifica lly, there  is  no evidence  tha t

"any fina l policy-making officia l is sued any type  of officia l proclamation, policy, or

edict whereby the  School Dis trict formally endorsed" a  re fusa l to medica lly clear

s tudent a thle tes  or to deliberate ly ignore  head injuries . Dorley v. South Fayette Twp.

Sch. Dis t., 129 F. Supp. 3d 220, 240-41 (W.D. Pa . 2015). Nor do P la intiffs  identify

who made the  policy tha t they cla im caused the  viola tion of Sheldon's  rights  or

submit any evidence  to support an a llega tion tha t the  School Dis trict's  fina l policy-

makers  acquiesced in Walkowiak's  actions . Id.

Rather, the  record evidence  shows tha t a t the  time of Sheldon's  incident,

PASD had a  comprehens ive  policy for eva lua ting and medica lly clearing s tudent

a thle te s  following an injury. The ir 2011-12 Athle tic Handbook and the  Dis trict-

adopted OAA Concuss ion Policies , (JA 870a-875a), both of which were  made

known to the  coaches  a t the  time of She1don's  incident. (JA 475a, 478a, 564a, 622a-

623a , 661 a , 882a). The  Athle tic Handbook provided tha t it was  Defendants ' policy

to "exclude  any contes tant who ... has  suffe red illness  or injury until tha t contes tant

is  pronounced phys ica lly Ht by the  s chool phys ician." (JA l54a -l55a ). It a lso
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provided tha t it was  Defendants ' policy for the  head a thle tic coach to comple te  or

have  the  a thle tic tra iner comple te  accident report forms, submit them to the  school

nurse , and to inform the  a thle tic tra ine r of any injurie s  which occurred during

practices  or games. (JA 158a-159a). The coaches "mus t follow the  recommenda tion

of the  Athle tic Tra iner in a ll matte rs  regarding the  a thle te 's  pa rticipa tion in practices

and games ." Id (emphas is  added).

The  Ha ndbook a ls o conta ine d a  policy de dica te d to the  prope r ha ndling of

injured playe rs , which includes  procedures  (1) requiring tha t an injured a thle te

ne ve r be  move d until the  e xte nt of the  of the  injury is  known a nd`(2) prohibiting

s tudent-a thle te s  from re tuming to practice  or compe tition without be ing clea red by

the  a thle tic tra ine r firs t. See, (JA 170a -171a ). Tes ting (imPACT) had a lso been

utilized prior to the  2011 season. (JA 277a-278a , 485a , 537a-539a , 861a-869a).

The  foregoing policy of medica lly clea ring a thle tes  is  comprehens ive  enough

to apply to s tudent a thle tes  who suffe red concuss ions  or head injuries . It applied to

concuss ions  in practice . (JA 4803-4823). See also, (JA 196a, 198a, 200a, 784a,

1116a , 1146a-1148a). Neverthe less , even if the  policy was  inadequate , it does  not

demons tra te  de libera te  indiffe rence  or tha t PASD was  opera ting according to any

officia l policy des igned to ignore  concuss ions  and force  injured players  to continue

playing. See, Chambers, supra, 587 F.3d at 194 n. 23 ("the fact that the School

District's  a ttempts  [to provide  educational services] ultimate ly proved inadequate  on
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several fronts  does not demonstrate  that the School District was operating according

to any officia l policy des igned to dera il the  implementa tion of tha t plan or otherwise

deny [the  pla intiff] educational benefits  to which she  was  s ta tutorily entitled.").

P la intiffs  have  submitted no evidence  of other injuries  or any players

repeatedly getting injured "in open view of coaches  and tra iners ," ye t be ing ordered

"back onto the  fie ld after sus ta ining blows to the  head." There  is  no evidence of a

pa ttem whereby Defendants  repea tedly ignored head injuries . P la intiffs  cannot point

to any evidence  of any "practices  ... so permanent and well se ttled as  to virtua lly

constitute law." Berg v. County ofAl1egheny , 219 F.3d 261, 275 (3d Cir.

2000)(cita tion and inte rna l quota tion marks  omitted), see also,Ridgewood Bd. o f

Educ. v. NE. e x re l. ME., 172 F.3d 238, 252 (3d Cir. 1999)(re jecting 1983 cla im

aga ins t municipa lity where  pla intiff provided no evidence  tha t school dis trict's  policy

was  to ignore  the  re spons ibilitie s  imposed by IDEA - only tha t it fa iled to fulfill

respons ibilities ). Crediting P la intiffs ' a llegadons , this  case  is  more  like Chambers ,

where  this  Court expla ined tha t "[w]hile  it is  ce rta inly true  tha t the  School Dis trict in

this  case  too frequently fa iled to fulfill commitments  it had made  with respect to [the

pla intiff s ] educa tion, the  record does  not support a  finding tha t the  School Dis trict's

policy is to ignore the  respons ibilities  imposed by the  IDEA." 587 F.3d a t 194

(emphas is  added). S imila rly, he re , even if it is  true  tha t PASD fa iled to fulfill its

commitment to appropria te ly a ttend to Sheldon afier he  was  injured during practice ,
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"the  record does  not support a  finding daa t the  School Dis trict's  policy is to ignore "

its  responsibilities  regarding injured s tudent a thle tes . Chambers , 587 F.3d a t 194. To

the  contrary, the  evidence  shows tha t shortly afie r Sheldon's  a lleged injuries  in

November 2011 , PASD began discussing how to address concussions and what

protocols  should be  put in place . See  e .g., (JA 1759a , 1761a). And tha t imPACT

testing was mandated in 2013. (JA 485a).

P la intiffs ' re liance  on a  fa ilure  to tra in theory to e s tablish municipa l liability is

equa lly unava iling. Specifica lly, P la intiffs  a rgue  tha t the  PASD should be  he ld liable

based on the ir fa ilure  to tra in coaches  on safe ty protocol and indica tors  ofa

concuss ion or other head injury.

In the  context of a  fa ilure  to tra in theory, the  Third Circuit has  cons is tently he ld

that"apattern ofsimilar constitutional violations by untrained employees is

ordinarily necessary to demonstrate  deliberate  indifference for purposes  of fa ilure  to

train." Hinterberger, supra, 898 F. Supp. 2d at 808 (emphasis added),Berg, 219 F.3d

at 276, see also, Connie/c v. T14ompson, 563 U.S. 51, 62 (2011)("Without notice  tha t a

course of training is  deficient in a  particular respect, decis ionmakerS can hardly be

said to have deliberate ly chosen a  tra ining program that will cause  viola tions  of

cons titutional rights ."). Here , a  review of the  record yie lds  no evidence  of a  pa tte rn of

s imilar cons titutiona l viola tions  suffered by members  ofthe  footba ll team, or any

other s tudent-a thle tes  getting injured other than Sheldon that would put PASD on
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notice  of any purported fa ilure  to tra in. See , Hinterberger, supra , 898 F. Supp. 2d at

808 (finding no municipa l liability for this  same reason). P la intiffs  point to no

evidence in the  record to show that there  was a  his tory of the  School Dis trict ignoring

the risk of concussions or a  pattern of sending injured players  back into practice .

There  is  no evidence of any complaints  prior to the  date  of Sheldon's  injury

concerning unsafe practices regarding head inj uries  or instructing injured players  to

continue  playing. See, e .g., Id, 898 F.Supp.2d a t 806 (holding tha t the  school dis trict's

liability could not be  es tablished based on an a llegedly deliberate ly indifferent custom

or policy by the School Board because the President of the School Board denied any

knowledge  of compla ints , prior to the  da te  of the  pla intiffs  injury, concerning unsafe

practices  by the  high school cheerleading squad or the  coach in paiicular).

Nor does  the  record support "s ingle -incident" liability. In Connick, supra , the

Supreme Court explained that its ' decis ion in City ofCa nton v. Ha rris , 489 U.S. 378

(1989) "left open the  poss ibility that, in a  narrow range of circumstances , a  pattern of

s imilar viola tions  might not be  necessary to show deliberate  indifference." Corzniek,

563 U.S. a t 63. The  Canton court theorized that a  city's  decis ion not to tra in the

officers  about cons titutional limits  on the  use  of deadly force  could reflect the  city's

de libera te  indifference  to the  "highly predictable  consequence ," namely, viola tions  of

cons titutiona l rights . Id
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Here , however, the  facts , even when cons trued mos t favorably to P la intiffs ,

do not place  this  case  within the  na rrow range  of s itua tions  where  "s ingle -incident

lia bility" could re a s ona bly be  found. In Hinte rbe rge r, s upra , the  court he ld tha t

because  the  foreseeability of cons titutiona l ha rm to the  cheerleading squad

members  was not so patently obvious as  that described in Ca nton, the  court found

"no bas is  upon which the  record could support a  finding of 's ingle -incident'

liability." 898 F.Supp.2d a t 809. S imila rly, he re , the  foreseeability of cons titutiona l

harm to football team members  was  not so pa tently obvious , particularly given the

absence of the need to make split-second decis ions like in the hypothetical posed in

Ca nton, and given the  policies  and procedures  a lready in place and outlined in the

Athle tic Handbook that required tha t injured players  be  cleared by a  medical

profess iona l be fore  re turning to play. Accordingly, it was  proper for the  Dis trict

Court to hold tha t P la intiffs  fa iled to adduce  sufficient evidence  for the ir municipa l

lia bility cla im.

However, even assuming P la intiffs  e s tablished a  policy or cus tom, they were

required to a lso demons tra te  tha t PASD, through its  de libe ra te  conduct, was  the

"moving force " be hind a ny injury. Be rg, 219 F.3d a t 276. Whe re  the  policy doe s

not facia ily viola te  the  Cons titution, this  causa tion e lement can only be  e s tablished

by demons tra ting tha t the  municipa l action was  taken with "de libe ra te

indiffe re nce " a s  to its  known or obvious  cons e que nce s . Id "A s howing of s imple
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or e ve n he ighte ne d ne glige nce  will not s uffice ." Id. He re , P la intiffs  ha ve  fa ile d to

es tablish this  required causa l link.

In Hinte rbe rge r, s upra , in ra is ing a  cla im agains t the  School Dis trict, the

pla intiff cha llenged the  High School Athle tic Director's  policy decis ion to re fuse  to

allocate  funds for better matting in a  room where  a  cheerleader had been injured in a

fa ll, or a lternatively, to provide  greater access  to the  high school gym. 898 F. Supp.

2d a t 805. In re jecting the  municipa l cla im, the  court expla ined tha t the  a lleged

policy decis ion could not be  sa id to be  the  "moving force" behind the  pla intiff' s

injury. Id. Ra the r, the  cause  of the  pla intiffs  injury was  the  coach's  a ffinna tive

conduct in introducing the  squad to the  new s tunt in an unsuitable  environment. Id.

S imila rly, he re , any PASD fa ilure  to implement a  policy tha t specifica lly

addressed concussions and head injuries , or purported fa ilure  to tra in employees in

addressing concussions and head injuries , cannot be said to be the "moving force"

behind She ldon's  injury. Even if the re  was  an inadequa te  policy tha t "ultima te ly

contributed" to She ldon's  injury, the  record does  not support tha t it was  the  "moving

force" behind P la intiffs  injury because , ultima te ly, it was  Walkowiak who a llegedly

made the  de termination to send Sheldon back into practice  afte r his  "firs t hit." Id.

Pla intiffs  have  a lso fa iled to es tablish causa tion because  any policy like ly would not

have had any effect on the  s ituation, as  there  is  no evidence that Walkowiak actually

believed tha t Sheldon was  suffering from concuss ive  symptoms. (JA 0027, 209-2lOa,
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674a , 7l9a , l052a , l088a , 1 l98a ). Accordingly, P la intiffs  have  fa iled to adduce

sufficient evidence  for the ir municipa l liability cla im. Judgment in favor of the

PASD mus t be  a ffirmed.

C O NC LUS IO N

For a ll of the  foregoing reasons , the  June  2, 2016 Orde r/Judgment in favor of

Defendants /Appe llees  mus t be  a ffirmed.

Re s pe ctfully s ubmitte d,

MARSHALLDENNEHEY WARNER
COLEMAN & GOGGIN
Attorneys  for Defendants /Appe llees

By: .5/Thomq§_A. Specfgt.
Robin B.  Snyder (PA ID No.:  71562)
Thomas A.  Specht  (PA ID No.:  78686)

P .O. Box 3118
Scranton, PA 18505-3118
Ph: (570) 496-4600
Fa x: (570) 496-0567

Dated: January 3, 2017.
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Pursuant to Federa l Rule  of Appe lla te  P rocedure  32(a )(7)(C), the

unde rs igned he reby ce rtifie s  tha t the  brie f to which this  ce rtifica tion is  a ttached

complie s  with the  type -volume  limita tion of Fede ra l Rule s  of Appe lla te  P rocedure

32(a )(7)(B)(i)-(iii). Re lying on the  word count of the  word proce s s ing s ys te m us e d

to prepa re  this  brie f, I he reby s ta te  tha t the  number of words  in the  brie f (including

footnotes ) is  le s s  than 14,000 words ."

This  brie f complie s  with the  type face  requirements  of Fede ra l Rule  of

Appe lla te  P rocedure  32(a )(5) and the  type  s tyie  requirements  ofFede ra l Rule  of

Appella te  Procedure  32(a)(6) because  this  brie f has  been prepared in a

zo The Brief for Appellant was filed before December i, 2016. As such the 14,000
word limit applies  to this  brief.
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proportiona lly s pa ce d  type fa ce  us ing  Micros oft Word  Time s  Ne w Roma n 14-poin t

fon t.

By :

Attorneys for Defendants/Appellees

/s/Thomas__4;__Specht
Thoma s  A. S pe cht

MARSHALL DENNEHEY WARNER
COLEMAN & GOGGIN

Da te d: J a nua ry 3, 2017.
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CERTIFICATE OF SERVICE

I he reby ce rtify tha t a  true  and correct copy of the  Brie f for

Defendants /Appe llees , Pa lrne rton Area  School Dis trict and Chris topher

Walkowiak, was  submitted to the  Court e lectronica lly and tha t the  court will

provide  a  copy to the  pa rtie s  lis ted be low e lectronica lly:

Atforne yfor P la int /Appe llants

Howard J . Bashman, Esq.
Suite  G~22
2300 Compute r Avenue
Willow Grove , P A 19090
(215) 830-1458

Lan'y E. Bendesky, Esq.
Adam J . Pantano, Esq.
Robe rt W. Zimmerman, Esq.
Sa ltz Monge luzzi Ba rre tt & Be nde sky, P .C.
1650 Marke t S tree t
One  Libe rty P lace , 52nd Floor
Philade lphia , PA 19103
(215) 496-8282

MARSHALLDENNEHEY WARNER
COLEMAN & GOGGIN
Attorneys for Defendants/Appellees

By: /s/Tho;/1q$ A. Speck;
Thomas  A. Specht

P,O. BOX 3118
Scranton, PA 18505-3118
Ph: 570-496-4600
Fax: 570-496-0567

Dated: January 3, 2017.
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