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I. CORPORATE DISCLOSURE STATEMENT 

 In accordance with Federal Rule of Appellate Procedure 26.1, 

appellee/cross-appellant TAPCO Credit Union states that it has no parent 

corporations, and no publicly held corporations own 10% or more of TAPCO 

Credit Union’s stock. 
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II. JURISDICTION 

 A. The U.S. District Court for the Western District of Washington at 

Tacoma had jurisdiction of this case pursuant to 28 U.S.C. § 1332(a) because this 

case is a civil action where the matter in controversy exceeds the sum or value of 

$75,000 and is between citizens of different States.  Appellant / Cross-Appellee 

John M. Floyd & Associates, Inc. (“Floyd”) is domiciled in Texas while 

Appellee/Cross-Appellant TAPCO Credit Union (“TAPCO”) is domiciled in 

Washington.   

 B. Floyd has appealed the district court’s order granting TAPCO’s 

motion for summary judgment, the final judgment entered in favor of TAPCO, and 

the order denying Floyd’s motion to alter or amend the judgment or for 

reconsideration.  TAPCO has filed a cross-appeal of the order granting TAPCO’s 

motion for summary judgment.  This Court has jurisdiction over this appeal and 

cross-appeal pursuant to 28 U.S.C. § 1291. 

 C. The U.S. District Court for the Western District of Washington at 

Tacoma entered the order granting TAPCO’s motion for summary judgment on 

February 8, 2012 and then a final judgment in favor of TAPCO on February 9, 

2012.  The district court entered the order denying Floyd’s motion to alter or 

amend the judgment or for reconsideration on March 21, 2012.  Floyd filed its 

notice of appeal on April 18, 2012, and TAPCO filed its notice of cross-appeal on 
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April 24, 2012.  TAPCO’s notice of cross-appeal was timely under Fed. R. App. P. 

4(a)(3) because the notice of cross-appeal was filed within 14 days after the filing 

of Floyd’s notice of appeal.   

III. STATEMENT OF THE ISSUES 

A. Whether the district court erred by granting TAPCO’s motion for 

summary judgment, thereby dismissing Floyd’s claims arising from the parties’ 

contract, when (1) Floyd failed to dispute that TAPCO’s payment of $147,583.05 

to Floyd did not constitute full payment for Floyd’s recommendations, services, 

and/or products during the term of the parties’ contract; (2) the district court ruled 

the declarations Floyd submitted in opposition to TAPCO’s motion for summary 

judgment warrant scrutiny for containing statements that arguably lack foundation; 

(3) Floyd failed to put forth significant and probative evidence to support its claim 

that TAPCO utilized or agreed to utilize any of Floyd’s recommendations, 

services, and/or products after the contract terminated; and (4) Floyd refused to 

conduct discovery in order to support its claims with significant and probative 

evidence.  Answer:  No. 

B. Whether the district court erred when it failed to conclude the parties’ 

contract is fully integrated or partially integrated when (1) the parties executed the 

contract on or about May 27, 2004; (2) the contract is the only written agreement 

between the parties; (3) the contract describes the relationship between the parties 



3 
 

during the term of the contract and the method by which TAPCO is to pay Floyd; 

(4) the contract provides for a “three year engagement” with 36 billing months, 

which term the parties initialed by hand; (5) the contract states fees to Floyd will 

commence not less than sixty (60) days following the installation of the 

recommendations and will continue throughout the contracted engagement period; 

and (6) the contract provides recommendations installed or approved after 24 

months of the initial engagement will not be included in the fee calculation.  

Answer:  Yes. 

C. Whether the district court abused its discretion by denying Floyd’s 

motion to alter or amend judgment or for reconsideration when (1) Floyd failed to 

present new facts or legal authority in support of its motion which could not have 

been brought to the court’s attention earlier with reasonable diligence; and (2) 

Floyd failed to address why it did not accept TAPCO’s invitation to inspect its 

computer system in order to prove that TAPCO did not use Floyd’s programs after 

the parties’ contract terminated.  Answer:  No. 

IV. STATEMENT OF THE CASE 

 In May 2004, Floyd and TAPCO entered into a written contract (the 

“Contract”) whereby Floyd agreed to provide TAPCO with an overdraft 

protection program so that TAPCO could provide its members with enhanced 

overdraft protection privileges.  TAPCO paid Floyd a total of $147,583.05 
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pursuant to this Contract, which TAPCO terminated on December 31, 2007.  

Although TAPCO maintains it properly terminated this Contract, and that it does 

not owe Floyd any additional money under the contract, Floyd disagrees.   

In August 2009, Floyd filed suit against TAPCO in U.S. District Court for 

the Western District of Washington at Tacoma and alleged that TAPCO owed 

Floyd money under the Contract.  This action was dismissed without prejudice in 

June 2010.  In December 2010, Floyd filed a second action against TAPCO in the 

same district in an effort to recover money from TAPCO based on the parties’ 

Contract.   

 The district court granted TAPCO’s motion for summary judgment and 

dismissed Floyd’s claims for breach of contract, quantum meruit, breach of the 

implied covenant of good faith and fair dealing, and for an accounting by virtue of 

an order entered on February 8, 2012 and a judgment entered on February 9, 2012.  

In doing so, the district court noted that the declarations Floyd filed in opposition 

to TAPCO’s motion for summary judgment warrant scrutiny for containing 

statements that arguably lack foundation, and that Floyd failed to obtain in 

discovery significant and probative evidence in support of its claims despite 

TAPCO’s invitation to Floyd to inspect TAPCO’s computer system.   

Although the district court disagreed with TAPCO’s assertion that the 

Contract is either fully integrated or partially integrated, it nevertheless granted 
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TAPCO’s motion for summary judgment and dismissed Floyd’s claims on the 

grounds that Floyd failed to introduce significant and probative evidence to support 

its claims that TAPCO had used Floyd’s products or recommendations, including 

its proprietary overdraft protection software program (the “ODP”), after the 

Contract terminated.  Floyd subsequently filed a motion to alter or amend 

judgment or, alternatively, a motion for reconsideration, which the district court 

denied on March 21, 2012.  Floyd then filed its notice of appeal on April 18, 2012, 

and TAPCO filed its notice of cross-appeal on April 24, 2012.   

The main issues on appeal are whether the district court erred by granting 

TAPCO’s motion for summary judgment and whether the district court erred by 

denying Floyd’s motion to alter or amend judgment or, in the alternative, motion 

for reconsideration.  The main issue on cross-appeal is whether the district court 

erred when it failed to rule that the Contract is fully integrated or partially 

integrated.   

V. STATEMENT OF FACTS  

A. The Parties’ History And The Contract Between Them 

Appellant / Cross-Appellee John M. Floyd & Associates (“Floyd”) is a 

Texas-based consulting company that provides overdraft protection software and 

software training to credit unions across the country.  Floyd’s Excerpts of Record 

(“R.E.”) 137. In May 2004, TAPCO hired Floyd to install Floyd’s Overdraft 
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Privilege Program software program (the “ODP”) in TAPCO’s computer system.  

R.E.137.  The parties memorialized their agreement concerning the terms and 

conditions upon which TAPCO could use the ODP in a written contract dated May 

5, 2004 (the “Contract”).  R.E.137.  Floyd drafted the Contract and provided it to 

TAPCO.  R.E.137.  A copy of the Contract is located at R.E.142-149 and can also 

be found in the Appendix to this brief.    

On appeal, Floyd has erroneously stated “TAPCO did not have any overdraft 

program in effect before entering into the [C]ontract with [Floyd].” 1 In support of 

this proposition, Floyd cites to R.E.91, 100, which provide in relevant part that 

according to Floyd, “TAPCO had virtually no overdraft privilege programs to 

speak of before contracting with FLOYD.”  The fact is TAPCO had an overdraft 

protection program in place well before Floyd came along, and Floyd did not give 

TAPCO the idea to offer overdraft protection to its members.  R.E.45, 47, 49, 91, 

100.   

Mr. John M. Floyd, Floyd’s Chairman, executed the Contract on behalf of 

Floyd on or about May 29, 2004.  R.E.138.  Mr. John Bechtholt, the former Chief 

Executive Officer of TAPCO, executed the Contract on behalf of TAPCO on May 

27, 2004.  R.E.138.  The Contract memorializes the full and complete agreement 

between Floyd and TAPCO concerning the goods and services Floyd agreed to 

                                                 
1 Brief for Appellant at 10 (emphasis added). 
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provide to TAPCO.  R.E.138.   

On June 18, 2004, Mr. Floyd wrote to Mr. Bechtholt and provided him with 

an executed copy of the original signed Contract.  R.E.138.  At that time, Mr. 

Floyd informed TAPCO that Floyd had arranged for training on August 23, 2004 

concerning TAPCO’s use of the ODP.  A copy of Mr. Floyd’s June 18, 2004 letter 

to TAPCO is located at R.E.151.     

Page 1 of the Contract provides this agreement “shall become the Agreement 

between John M. Floyd & Associates, Inc. and TAPCO Credit Union” upon 

acceptance by TAPCO.  R.E.138.  TAPCO accepted the Contract on May 27, 2004 

when its Chief Executive Officer executed this writing.  R.E.138.  Floyd admitted 

to TAPCO in discovery during the first lawsuit between the parties that the 

Contract is the only written agreement between the parties.  R.E.138.   

The “Overdraft Privilege Program” paragraph of the Contract on page 2 

describes the consulting and training services Floyd agreed to provide TAPCO in 

connection with Floyd’s installation of the ODP in TAPCO’s operating system.  

R.E.138.   

The “Conduct of the Engagement” paragraph of the Contract on page 2 

states the “initial engagement will require approximately six to eight calendar 

weeks to complete, with follow-up lasting for the contracted engagement period.”  

R.E.138.  Floyd provided installation, training, and consulting services to TAPCO 
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during this initial engagement period.  R.E.138.  This “initial engagement” was 

completed no later than August 31, 2004, by which time the installation of the 

ODP in TAPCO’s operating system had been completed and Floyd had completed 

its training of TAPCO’s employees with regard to their operation and use of this 

software.  R.E.138.   

The paragraph of the Contract entitled “Cost of the Engagement” on page 3 

contains a three year engagement comprised of 36 billing months.  R.E.138-39.  

Messrs. Floyd and Bechtholt both initialed the box entitled “Billing Initial” in this 

paragraph, which is next to the box entitled “Billing Months.”  R.E.139.  The Cost 

of the Engagement paragraph further provides that “[f]ees to [Floyd] will 

commence not less than sixty (60) days following the first full month after the 

installation of recommendations and will continue throughout the contracted 

engagement period.”  R.E.139. 

The “Quantification of Earnings” paragraph of the Contract on pages 3 and 4 

sets forth the formula by which TAPCO was to pay Floyd under the Contract.  

R.E.139.  This paragraph provides that “[i]f a recommendation [made by Floyd] is 

not approved [by TAPCO] it will not be included in the fee calculation.  However, 

if any recommendation, within 24 months of the initial engagement, is installed or 

approved or approved as modified … it will be included in the fee calculation.”  

R.E.139 (emphasis added). 
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In sum, pages 3 and 4 of the Contract contain the formula by which TAPCO 

was to pay Floyd for TAPCO’s use of the ODP.  R.E.139.  This portion of the 

Contract further provides that in the event TAPCO approved any recommendations 

Floyd made concerning TAPCO’s use of other products or systems Floyd offered 

in addition to the ODP, TAPCO would have to pay for such products or systems 

only if the recommendation was approved within 24 months of the initial 

engagement.  R.E.139. 

Other than TAPCO’s use of the ODP, TAPCO did not approve or implement 

any recommendation made by Floyd prior to December 31, 2007, the date the 

Contract ended.  R.E.139.  Hence, other than the ODP, TAPCO did not approve or 

implement any recommendation made by Floyd within 24 months of the parties’ 

initial engagement, which terminated no later than August 31, 2004.  R.E.139.  

Although Floyd offered other software programs to TAPCO within 24 months of 

the parties’ initial engagement, which Floyd has referred to as “e-channels,” 

TAPCO never used any of these other programs.  R.E.139.  TAPCO did not use 

these other programs because they were not able to run on TAPCO’s main 

operating system, Windows XP.  R.E.139-40.  Thus, ODP is the only software 

program or recommendation of Floyd’s that TAPCO ever used.  R.E.140. 

TAPCO paid Floyd a total of $147,583.05 for TAPCO’s use of the ODP in 

accordance with pages 3 and 4 of the Contract.  R.E.140.  This is the entire sum 
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that Floyd was entitled to receive from TAPCO under the Contract.  R.E.140.   

Floyd never informed TAPCO that Floyd believed TAPCO should have paid it 

more money for TAPCO’s use of the ODP for the period ending December 31, 

2007.  R.E.140.  TAPCO paid this money to Floyd by way of regular installment 

payments that Floyd apparently received from June 23, 2004 to January 23, 2008.  

R.E.140.     

During the term of the Contract, Floyd regularly sent one of its employees 

(Eric) to TAPCO in order to audit TAPCO’s records.  R.E.140.  This was done to 

ensure that TAPCO was correctly reporting its revenue to Floyd and paying Floyd 

in accordance with the Contract.  R.E.140.     

On October 23, 2007 counsel for TAPCO, Mark J. Giske, formally notified 

Floyd in writing that the Contract between the parties expired on December 31, 

2007 pursuant to its terms and that TAPCO did not intend to extend the Contract 

past that date.  R.E.152.   

Counsel for Floyd, Robert S. Pickelner of Bellaire, Texas responded to Mr. 

Giske’s letter of October 23, 2007 by way of a letter dated November 29, 2007.  

R.E.152-53.  This letter reflects Floyd’s mistaken belief that TAPCO intended to 

utilize certain of Floyd’s e-channels in addition to the ODP program after January 

1, 2008.  R.E.153. 

Counsel for TAPCO responded to Mr. Pickelner’s letter of November 29, 
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2007 by way of a letter dated December 12, 2007.  R.E. 159.  This letter reflects 

the fact that TAPCO was not using any of Floyd’s products as of December 12, 

2007.  R.E. 159. 

On appeal, Floyd contends the letter from Mr. Giske to Mr. Pickelner dated 

December 12, 2007 reflected “TAPCO would not be returning any software or 

other materials to [Floyd] as TAPCO had previously promised.”  2  However, Mr. 

Giske’s letter of December 12, 2007 makes it quite clear that TAPCO did not have 

any such items; that is why no such items were going to be returned to Floyd.  

R.E.159.   

Counsel for TAPCO subsequently sent Mr. Pickelner a follow-up letter on 

December 26, 2007.  R.E.161.  This letter reflects TAPCO’s position that the 

Contract terminated at the end of 2007 by its terms.  R.E.153.   

On August 5, 2009 Floyd filed suit against TAPCO in the case entitled John 

M. Floyd & Associates, Inc. v. TAPCO Credit Union, United States District Court 

for the Western District of Washington at Tacoma Cause Number 3:09-cv-05480-

KLS (the “First Action”).  R.E.162.  In the First Action Floyd took the position 

that TAPCO still owes Floyd money under the Contract.  R.E.162.  TAPCO denied 

this was the case.  R.E.162.  In the First Action Floyd asserted claims against 

TAPCO for breach of contract, quantum meruit, and breach of the implied 

                                                 
2 Brief for Appellant at 10.   
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covenant of good faith and fair dealing.  R.E.162.    All of Floyd’s claims in the 

First Action arose from the Contract.  R.E.162.   

Floyd produced its History Notes Reports in discovery in the First Action, 

which come from Floyd’s contact management software.  R.E.107.  According to 

these History Notes Reports, representatives of the parties conferred about the 

Contract on several dates in late 2007, including October 5, 2007 and October 13, 

2007.  R.E.107.  A copy of part of these History Notes Reports is located at 

R.E.210-217.    

According to the History Notes Report comment for September 6, 2007, on 

that date, Mr. Ray Keel, who apparently is (or was) one of Floyd’s employees, had 

“[a] few conversations with Lori [at TAPCO] about NII, Echannels and extension 

[of the Contract] in Dec…”  R.E.210.   

The History Notes Report comment for October 5, 2007, which was also 

apparently entered by Mr. Keel states “We don’t think it is a good idea to have 

them [TAPCO] sign an addendum as this may give the impression that they have 

some negotiating power … they of course are still bound by the contract to pay at 

the original base [rate] … “  R.E.210.  This journal entry and the preceding journal 

entry suggest that Floyd knew the Contract expired at the end of 2007, and that 

TAPCO would have to execute an “addendum” if the Contract was to be extended 

into 2008.  See R.E.210.          
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Floyd’s History Notes Report comment for October 8, 2009 states it is “not 

worth trying to mend fences, this account is being sued by JMFA.”  R.E.212.   

The History Notes Report comment for October 13, 2007, which was also 

apparently made by Mr. Keel states “The origianal [sic] contract expires at the end 

of the year and [TAPCO C.E.O. John Bechtholt] said he agrees that he would owe 

us for any revenue up until then but nothing afterwards,,, [sic] His argument was 

that Xp has been unable to provide them with echannel access and that was the 

only reason why it was not turned on… also he sees the contract language of initial 

engagement as our original onsite visit and that two year time frame has 

expired…”  (Emphasis added).  R.E. 217.  This comment for October 13, 2007 

reflects Floyd knew that TAPCO had not turned on Floyd’s e-channels.   

The History Notes Report comments for November 20, 2007 state “October 

Status – Client [TAPCO] has us going through attorney for any contact as they do 

not want to pay JMFA [Floyd] for the echannel income past the 12-31-07 end of 

contract.”  R.E.213.   

The History Notes Report comment for January 22, 2008 states “December 

Status – This would be our normal last month of tracking.  Currently in dispute on 

E-channel income and in the attorney’s hands for resolution.  This is the last month 

of regular tracking.”  R.E.212.   

In sum, the History Notes Reports, which come from Floyd’s own computer 
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system, demonstrate Floyd knew the Contract expired at the end of 2007 and that 

the only product of Floyd’s that TAPCO ever used was the ODP, for which it paid 

Floyd.  The History Notes Reports do not contain any evidence that states or 

suggests the parties agreed that TAPCO approved or implemented any other 

programs, products, or recommendations of Floyd other than the ODP.   

The First Action was dismissed without prejudice on June 11, 2010.  

R.E.163.  Floyd filed the instant case on December 29, 2010.  R.E.163.  Floyd’s 

substantive claims for damages herein all arise from the Contract, and they are the 

same damage claims that Floyd asserted in the First Action.  R.E.163.   

Prior to filing this lawsuit, Floyd never requested or demanded an 

accounting from TAPCO.  R.E.140.  The first that TAPCO ever heard of Floyd’s 

professed desire for an accounting came when TAPCO was served with Floyd’s 

Complaint that was filed in this case, which is the second lawsuit that Floyd has 

filed against TAPCO based on the Contract.  R.E.140.     

 Scott Drabb is TAPCO’s Chief Financial Officer.  R.E.47.  During his 

deposition on October 14, 2011, after TAPCO produced numerous documents to 

Floyd in discovery, and in response to Floyd’s counsel’s repeated inquiries on the 

subject, Mr. Drabb told Floyd’s counsel that TAPCO would make all of the 

information in its computer system accessible to Floyd.  R.E.47.  This was done in 

order to prove to Floyd once and for all that (a) TAPCO has not been using Floyd’s 
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ODP or any other programs that were covered by the Contract since the Contract 

terminated on December 31, 2007; and (b) the declarations that TAPCO filed in 

the First Action and in this proceeding are entirely true, correct, and accurate.  

R.E.47-48.   

 Counsel for Floyd followed up with counsel for TAPCO via email on 

October 18, 2011 and stated “I am writing to coordinate a time for my client’s 

representatives to have … onsite access to inspect your client’s computer and/or 

core processor systems.  Please let me know what dates and times work for your 

client.”  R.E.53.  Counsel for TAPCO responded via email on this same day and 

communicated that Floyd could have access to TAPCO’s computer system so long 

as a protective order was in place.  R.E.53.  TAPCO’s attorney also asked in this 

email if Floyd’s attorney was available the following day to discuss the furnishing 

of access to TAPCO’s computer system.  R.E.53.   

For some reason, Floyd decided not to take TAPCO up on its offer.  R.E.48.  

Hence, Floyd did not view or access any of the information stored in TAPCO’s 

computer system in response to TAPCO’s invitation for Floyd to do so.  R.E.48.   

Thus, no agent, employee, or representative of Floyd’s has viewed any of the 

information stored in TAPCO’s computer system or in TAPCO’s facilities since the 

parties’ Contract terminated on December 31, 2007.  R.E.48 (emphasis added). 

After TAPCO agreed to make its computer system available to Floyd, 
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TAPCO’s attorney sent numerous emails to Floyd’s counsel concerning the 

scheduling of access to TAPCO’s records and a proposed stipulated protective 

order concerning such.  R.E.50.  TAPCO’s attorney never received a response, 

written or otherwise, in response to these emails.  R.E.51.  Thus, Floyd never 

conducted an onsite inspection of TAPCO’s computer system or records in 

connection with this lawsuit.  R.E.51.   

Given that no agent, employee, or representative of Floyd’s has viewed any 

of the information stored in TAPCO’s computer system or in TAPCO’s facilities 

since the parties’ Contract terminated on December 31, 2007, and considering that 

Floyd failed to produce to the district court even one (1) shred of evidence to the 

effect that TAPCO has used or agreed to use Floyd’s ODP or related products 

and/or services since the Contract terminated, TAPCO questioned below how 

Floyd could supply to the district court declarations from two of Floyd’s 

employees that stated “[f]rom December 31, 2007 to date, TAPCO has been using 

FLOYD’s proprietary ODP recommendations, products and/or services[.]”  

R.E.48.  As seen below, the district court seemed to agree that Floyd’s summary 

judgment declarations were made without a sufficient lack of personal knowledge 

and without a proper foundation, and the district court weighed these declarations 

accordingly.  R.E.13. 
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B. The District Court’s Rulings 

In ruling on TAPCO’s motion for summary judgment, the district court 

noted that Floyd did not dispute that it received the $147,583.05 that TAPCO paid 

under the Contract, nor did Floyd claim that this amount did not constitute full 

payment for Floyd’s recommendations, services, and/or products pre-December 

31, 2007.  R.E.11.  The district court also recognized Floyd’s claims concerned its 

alleged right to payment from TAPCO’s purported increased non-interest income 

from December 31, 2007 to present.  R.E.11.  A copy of the district’s court ruling 

on TAPCO’s motion for summary judgment may be found in the Appendix to this 

brief. 

The district court rejected TAPCO’s assertion that the Contract was 

completely integrated or partially integrated and concluded the Contract is 

ambiguous with respect to several terms “crucial to the resolution of the allegations 

contained in the complaint.”  R.E.14.  However, the district court agreed with 

TAPCO that “Floyd has not provided any probative evidence to support its 

underlying claim that TAPCO used its recommendations, products, and/or services 

post-December 31, 2007” and that “[a]bsent this evidence, the Court finds that trial 

is not necessary.” R.E.14.   

In reaching this result, the district court acknowledged Floyd’s summary 

judgment declarations warrant scrutiny for containing statements that arguably lack 



18 
 

foundation because they were not based on the declarants’ personal knowledge.  

See R.E. 13, 40, 41.  The district court noted that “TAPCO afforded Floyd ample 

opportunity to produce that evidence [it needed to withstand TAPCO’s motion for 

summary judgment], including an invitation to review its computer records for 

information relating to TAPCO’s purported use and reliance upon Floyd’s 

proprietary recommendations post-December 31, 2007.  Rather than accept that 

invitation or otherwise assemble specific probative evidence, Floyd continues to 

rely in its response on an unsubstantiated allegation regarding its ‘belie[f] that 

TAPCO has generated in excess of $1,000,000 in additional non-interest income’ 

post December 31, 2007.  A ‘belief’ that TAPCO increased its earnings – and that 

those earnings resulted from TAPCO’s improper use of Floyd’s recommendations 

– is not evidence.”  R.E.14, 15. 

After it found that Floyd had failed to introduce “significant and probative 

evidence” in support of its claims, the district court dismissed Floyd’s claims 

pursuant to Intel Corp. v. Hartford Accident & Indem. Co., 952 F.2d 1551, 1558 

(9th Cir. 1991).  R.E.15.   

Floyd subsequently filed its motion to alter or amend judgment or in the 

alternative motion for reconsideration of judgment, which the district court denied 

because, among other things, (1) Floyd failed to present new facts or legal 

authority in support of its motion which could not have been brought to the court’s 
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attention earlier with reasonable diligence; and (2) Floyd failed to address why it 

did not accept TAPCO’s invitation to inspect its computer system in order to prove 

that TAPCO did not use Floyd’s programs after the parties’ contract terminated.  

R.E.2, 4.  A copy of the district’s ruling on Floyd’s motion to alter or amend 

judgment or in the alternative motion for reconsideration of judgment may be 

found in the Appendix to this brief.   

VI. STANDARD OF REVIEW 

 The standard of review on appeal is de novo with respect to the district 

court’s grant of summary judgment, in which case the facts are construed in the 

light most favorable to the nonmoving party and all reasonable inferences are 

drawn in that party’s favor.  E.g., Earl v. Nielsen Media Research, Inc., 658 F.3d 

1108 (9th Cir. 2011).  In reviewing the district court’s grant of summary judgment, 

the Court of Appeals considers whether a genuine issue of material fact exists and 

whether the district court correctly applied the relevant substantive law.  Id. (citing 

Noyes v. Kelly Servs., 488 F.3d 1163, 1167-68 (9th Cir. 2007)).   

 The denial of a motion to alter or amend a judgment is reviewed for abuse of 

discretion.  Duarte v. Bardales, 526 F.3d 563 (9th Cir. 2008) (citing Pasatiempo v. 

Aizawa, 103 F.3d 796, 801 (9th Cir. 1996)).  A district court abuses its discretion 

only if the district court applied an incorrect legal rule in view of the relief 

requested or made a factual finding that was “illogical, implausible, or without 
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support in inferences that may be drawn from the record.”  Bilyeu v. Morgan 

Stanley Long Term Disability Plan, 683 F.3d 1083 (9th Cir. 2012) (citing United 

States v. Hinkson, 585 F.3d 1247, 1263 (9th Cir. 2009)).   

VII. SUMMARY OF ARGUMENT 

The district court did not err by granting TAPCO’s motion for summary 

judgment and dismissing Floyd’s claims, and the district court correctly held that 

TAPCO paid Floyd everything that Floyd was entitled to receive from TAPCO 

before the Contract terminated.  The district court was also correct when it 

determined Floyd failed to provide significant and probative evidence to support its 

underlying claim that TAPCO used its recommendations, products, and/or services 

after the parties’ Contract terminated on December 31, 2007.  The district court 

was also correct to realize Floyd’s summary judgment declarations were lacking in 

foundation because they were not based on the declarants’ personal knowledge, 

and Floyd chose not to utilize the discovery process or accept TAPCO’s invitation 

to inspect its computer system in order to assemble significant and probative 

evidence to support its claims.   

 Although it properly dismissed Floyd’s claims on summary judgment, the 

district court erred by finding that the Contract is ambiguous and that the Contract 

is neither fully integrated nor partially integrated.  Thus, even if this Court was to 

conclude Floyd produced sufficient evidence to withstand TAPCO’s motion for 
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summary judgment due to the existence of a genuine issue of material fact, the 

dismissal of Floyd’s claims should nevertheless be affirmed because applicable 

Washington law prevents Floyd from introducing extrinsic evidence that modifies 

or contradicts the written Contract’s three (3) year term and its provision to the 

effect that TAPCO does not have to pay Floyd for any approved 

“recommendation” Floyd made after two (2) years from the parties’ initial 

engagement.  It was undisputed below that this initial engagement ended no later 

than August 31, 2004.   

 Finally, the district court did not abuse its discretion when it denied Floyd’s 

motion to alter or amend judgment or, in the alternative, motion for 

reconsideration.  The fact is Floyd failed to present new facts or legal authority in 

support of this motion which could not have been brought to the court’s attention 

earlier with reasonable diligence, and Floyd failed to address why it did not accept 

TAPCO’s invitation to inspect its computer system in order to prove that TAPCO 

did or did not use Floyd’s programs after the Contract terminated.   

VIII. ARGUMENT 

A. The District Court Should Have Held That The Contract Was 
Completely Integrated Or, At The Very Least, Partially 
Integrated. 

 
In Washington, neither parol nor extrinsic evidence that contradicts or varies 

the terms of an integrated written contract is admissible.  E.g., Berg v. Hudesman, 
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801 P.2d 222 (Wash. 1990).  Integrated contracts are contracts that are intended to 

be a final expression of the parties’ agreement.  See Berg, 801 P.2d 222; see also 

John M. Floyd & Associates, Inc. v. First Florida Credit Union, 443 Fed. Appx. 

396 (11th Cir. 2011) (affirming summary judgment dismissal of Floyd’s breach of 

contract claim against credit union arising from parties’ consulting agreement for 

overdraft fee program); John M. Floyd & Associates, Inc. v. Star Financial Bank, 

489 F.3d 852 (7th Cir. 2007) (affirming summary judgment dismissal of Floyd’s 

breach of contract claim against bank arising from parties’ consulting agreement).     

 In making this preliminary determination of whether the parties intended the 

written document to be an integration of their agreement, the trial court must hear 

all relevant, extrinsic evidence, oral or written; if after hearing all of the evidence 

the court determines that the writing is the final and complete expression of the 

parties’ agreement — i.e., completely integrated — then the extrinsic evidence will 

be disregarded.  5C Washington Practice, Evidence Law and Practice § 1200.9 (5th 

ed. 2009) (citing Emrich v. Connell, 716 P.2d 863 (Wash. 1986) (en banc)).   

In this case, the paragraph of the Contract entitled “Cost of the Engagement” 

on page 3 contains a three year engagement period comprised of 36 billing months.  

R.E.122.  On behalf of the parties herein, John Floyd and John Bechtholt both 

initialed the box entitled “Billing Initial” in this paragraph, which is next to the box 

entitled “Billing Months.”  R.E.122.  The Cost of the Engagement paragraph 
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further provides that “[f]ees to [Floyd] will commence not less than sixty (60) days 

following the first full month after the installation of recommendations and will 

continue throughout the contracted engagement period.”  R.E.122.  TAPCO 

submitted evidence to the district court that the initial engagement ended no later 

than August 31, 2004, and Floyd failed to produce any evidence to the contrary.  

R.E.121.   

The “Quantification of Earnings” paragraph of the Contract on pages 3 and 4 

sets forth the formula by which TAPCO was to pay Floyd under the Contract.  

R.E.122.  This paragraph provides that “[i]f a recommendation [made by Floyd] is 

not approved [by TAPCO] it will not be included in the fee calculation.  However, 

if any recommendation, within 24 months of the initial engagement, is installed or 

approved or approved as modified … it will be included in the fee calculation.”  

R.E.122.   

In sum, pages 3 and 4 of the Contract contain the formula by which TAPCO 

was to pay Floyd for TAPCO’s use of the ODP.  R.E.122.  This portion of the 

Contract further provides that in the event TAPCO approved any recommendations 

Floyd made concerning TAPCO’s use of other products or systems Floyd offered 

in addition to the ODP, TAPCO would have to pay for such products or systems if 

the recommendation was approved within 24 months of the initial engagement.  

R.E.122.   
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 The record that was before the district court reflects the Contract fully 

describes the relationship between the parties and sets forth the formula by which 

TAPCO agreed to pay Floyd for TAPCO’s use of the ODP.  Floyd admitted in 

discovery that the Contract was the only written contract between the parties.  The 

Contract obviously represents the final expression of the parties’ agreement.  As 

such, the district court should have held that the Contract is completely integrated.  

Had it done so, Floyd would have been barred from introducing extrinsic evidence 

to the effect that the Contract term or 36 month billing term lasted past December 

31, 2007 or that the Contract was modified as to its term or billing term.  Floyd 

would also be prohibited from introducing extrinsic evidence that contracted the 

written term that provides TAPCO does not have to pay Floyd for any approved 

“recommendations” Floyd made after 24 months of the initial engagement.   

 If nothing else, the district court should have concluded the Contract is 

partially integrated.  When a contract is only partially integrated, the parol 

evidence rule applies to those terms which constitute a final expression of the 

parties’ agreement, but the rule does not apply to the terms not included in the 

writing.  Emrich, 716 P.2d 863.  The open terms may be proved by extrinsic 

evidence provided that the additional terms are not inconsistent with the written 

terms.  Id.      

Had the district court determined that the Contract is only partially 
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integrated, this would have served as an alternative basis for dismissing Floyd’s 

claims on summary judgment.  This is because Floyd would not have been 

permitted to try to prove any alleged “open terms” by extrinsic evidence to the 

extent they conflicted with the Contract’s written terms.  Floyd’s case below rested 

entirely on non-existent “open terms.”  Thus, if the Contract was held to be 

partially integrated, Floyd would have been barred from introducing extrinsic 

evidence to the effect that the Contract lasted longer than three years with 36 

billing months.  Floyd would have been similarly barred from submitting extrinsic 

evidence to the effect that TAPCO had to pay Floyd for any of Floyd’s products or 

recommendations if TAPCO used or implemented them more than 24 months after 

the initial engagement.  Hence, had the district court held that the Contract was 

only partially integrated, the Contract’s three year term — and its provision to the 

effect that TAPCO does not have to pay Floyd for any approved 

“recommendations” Floyd made after 24 months of the initial engagement —  

would have to hold up, notwithstanding any “significant and probative” extrinsic 

evidence to the contrary that Floyd might have conjured up.    

Thus, the district court should have also dismissed Floyd’s claims based on 

the three year term of the Contract.  Given the “Three Year Engagement” 

referenced on Page 3 of the Contract, which both parties initialed and agreed to, 

Floyd could not properly submit any extrinsic evidence to the effect that the 
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Contract term lasted past December 31, 2007, for such evidence would 

impermissibly conflict with the three year term set forth in the Contract itself.  See, 

e.g., Emrich, 716 P.2d 863.   

The record before the district court also reflects Floyd’s own History Notes 

Reports from its contact management software system show Floyd knew that the 

Contract expired at the end of 2007; this is why Floyd did not “think it is a good 

idea to have them [TAPCO] sign an addendum as this may give the impression that 

they have some negotiating power,” as “the origianal [sic] contract expires at the 

end of the year[.]”  (Emphasis added).  The record before the district court also 

reflected that TAPCO had its own overdraft protection program in place well 

before Floyd ever came along, and that Floyd did not give TAPCO the idea of 

generating revenue by providing its members with overdraft protection. 

Thus, even if Floyd had submitted to the district court significant and 

probative extrinsic evidence to the effect that TAPCO is liable to Floyd for any 

ODP charges incurred after the Contract terminated on December 31, 2007 or 

evidence to the effect that TAPCO agreed to implement or implemented any other 

Floyd recommendation, the district court would have still been required to exclude 

this evidence had it concluded the Contract is only partially integrated.  In sum, the 

district court should have determined, if nothing else, that the Contract is partially 

integrated for the reasons set forth above. 
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B. The District Court Properly Dismissed Floyd’s Claims On 
Summary Judgment Due To Floyd’s Failure To Provide 
Significant And Probative Evidence In Support Of Its Claims.   

 
In light of the evidence that TAPCO furnished with its motion for summary 

judgment and the deserved scrutiny the district court gave to Floyd’s opposing 

declarations, which lacked foundation and were not based on personal knowledge, 

the district court rightly held that Floyd failed to produce significant and probative 

evidence in support of its claims.  The district court was also right to question why 

Floyd failed to accept TAPCO’s invitation to inspect its computer system, 

especially given that Floyd itself is the one that first requested access to this 

system.   

On appeal, Floyd seeks to frame the issue as “whether the evidence actually 

before the district court sufficed to allow a rational jury to find in JMFA’s favor on 

JMFA’s claim for breach of contract or unjust enrichment.” 3  To support this 

argument, Floyd wrongly claims that “TAPCO did not have an overdraft privilege 

program in effect before entering into the contract…giving rise to this lawsuit.” 4  

The record abundantly reflects the fact that TAPCO had its own overdraft 

protection program in place well before Floyd came along, and that Floyd did not 

give TAPCO the idea of generating revenue by offering its members overdraft 

protection.  R.E.45, 47, 49.   

                                                 
3 Brief for Appellant at 21. 
4 Brief for Appellant at 21. 
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Floyd also claims that TAPCO “failed to come forward with any evidence 

… to establish that the provider of TAPCO’s overdraft privilege program [since 

the parties’ Contract terminated] was anyone other than JMFA.” 5  However, this 

assertion simply is not true; TAPCO submitted multiple declarations to the district 

court to the effect that TAPCO did not utilize any of Floyd’s programs, products, 

or recommendations after December 31, 2007.  R.E.122, 135, 139.   

Floyd also complains that “TAPCO did not present the contents of its 

computer system to the district court in seeking summary judgment” and that 

“TAPCO never in fact allowed anyone from JMFA to touch TAPCO’s computer in 

the absence of any protective order, which never existed in this case.” 6  TAPCO 

cannot “present the contents of its computer system to the district court” because of 

numerous state and federal privacy laws that prohibit the dissemination or 

publication of TAPCO’s members’ personal information.  As for Floyd’s reference 

to the protective order that TAPCO required, the order granting TAPCO’s motion 

for summary judgment and the reply declaration filed by TAPCO’s attorney 

(R.E.50-68) make it abundantly clear that TAPCO and its attorney went well out of 

their way to make TAPCO’s computer system available to Floyd in discovery.  For 

instance, TAPCO’s attorney drafted the proposed stipulated protective order, at 

TAPCO’s expense.  See R.E.50.  TAPCO’s attorney thereafter followed up with 

                                                 
5 Brief for Appellant at 22. 
6 Brief for Appellant at 23. 
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Floyd’s counsel regarding the entry of the protective order on three (3) separate 

occasions, yet counsel for Floyd never responded to any of these inquiries.  

R.E.51.   

TAPCO believes that Floyd knew full well that TAPCO was not using any 

of its proprietary information, and that this is the reason why Floyd refused to take 

TAPCO up on its offer to inspect TAPCO’s computer system.  TAPCO believes 

that Floyd’s modus operandi, as seen from John M. Floyd & Associates, Inc. v. 

First Florida Credit Union, 443 Fed. Appx. 396, John M. Floyd & Associates, Inc. 

v. Star Financial Bank, 489 F.3d 852, and numerous other federal lawsuits that 

Floyd has filed, is to do everything in its power to get its unsubstantiated claims to 

a jury in the hope of obtaining a favorable settlement before trial.  

As for Floyd’s claims that “TAPCO’s continued use of JMFA’s Overdraft 

Privilege program gave rise either to a contract implied-in-fact or a claim for unjust 

enrichment,” 7 and that “whether TAPCO’s continued use of JMFA’s Overdraft 

Privilege program gave rise to a contract implied-in-fact or a claim for unjust 

enrichment because the contract had expired is something for the finder of fact to 

determine at trial” 8 Floyd again loses sight of the fact that Ninth Circuit law does 

not enable it to take its claims to the jury when it fails to produce significant and 

probative evidence in support of these claims in response to a well-founded motion 

                                                 
7 Brief for Appellant at 25. 
8 Brief for Appellant at 26. 
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for summary judgment.    

There simply is no question that Floyd failed to introduce significant and 

probative evidence to support its claims that TAPCO used any of its programs after 

the Contract terminated or approved the use of any of its programs other than the 

ODP.  The district court rightly questioned the validity of Floyd’s summary 

judgment declarations given their lack of foundation, as Floyd’s declarants lacked 

personal knowledge in their assertions that TAPCO continued to use Floyd’s 

products or recommendations after the Contract terminated.  Floyd has no one to 

blame but itself for the district court’s ruling given Floyd’s refusal to utilize the 

discovery process in order to assemble significant and probative evidence to 

support its claims.   

Moreover, the Contract itself makes it abundantly clear that TAPCO need 

not pay Floyd for any recommendations it approved after 24 months of the initial 

engagement has passed.  Again, it is undisputed that the parties’ initial engagement 

terminated no later than August 31, 2004.  R.E.122, 138.   Thus, even if TAPCO 

had approved and implemented other recommendations of Floyd’s beside the ODP 

(again, it never did so) TAPCO would not have to pay Floyd if this occurred after 

August 31, 2006.   

Not surprisingly, Floyd has changed its arguments somewhat on appeal, as it 

now claims to have actionable claims against TAPCO not based on TAPCO’s use 
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of the ODP or e-channels but because “JMFA’s Overdraft Privilege program is not 

primarily a computer program.  Rather, JMFA’s Overdraft Privilege program 

consists of a comprehensive set of ‘best practices’ business methods for offering an 

overdraft privilege system such that a jury reasonably could have concluded that 

TAPCO was continuing to use JMFA’s system in the absence of any evidence that 

TAPCO had instead contracted with one of JMFA’s competitors to utilize that 

competitor’s overdraft privilege system” 9  Essentially, Floyd is now arguing for 

the first time on appeal, without any evidentiary support, that TAPCO owes it 

money because TAPCO is using the “best practices” of “JMFA’s system,” 

practices that are neither identified here nor identified before the district court on 

summary judgment.  To the extent this “system” is an overdraft program, it was in 

place well before Floyd ever came along, and an overdraft program continues after 

the Contract terminated.   

Again, Floyd has incorrectly stated to this Court that “TAPCO did not have 

any overdraft program in effect before entering into the contract with [Floyd].” 10  

(Emphasis added).  The fact is TAPCO had an overdraft protection program in 

place well before Floyd came along, and Floyd did not give TAPCO the idea to 

offer overdraft protection to its members.  R.E.45, 47, 49, 91, 100.  TAPCO is not 

liable to Floyd simply because it has been providing its members with overdraft 

                                                 
9 Brief for Appellant at 11-12. 
10 Brief for Appellant at 10. 
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protection since the parties’ Contract terminated.   

Floyd now argues for the first time on appeal that there is a genuine issue of 

material fact concerning whether TAPCO did or did not originally approve Floyd’s 

recommendation to install the “e-channel” aspect of Floyd’s overdraft protection 

program. 11  Floyd now argues that after TAPCO updated its core processor in late 

2007, it was then able to implement the e-channel component of Floyd’s overdraft 

privilege program.  Consequently, Floyd now claims that under the Contract, 

“beginning in December 2007 TAPCO had a 36-month obligation to provide 

JMFA with JMFA’s contractually specified portion of TAPCO’s resulting profits 

from installation of the e-channel component of JMFA’s Overdraft Privilege 

program.” 12  However, this argument fails to recognize that even if TAPCO 

approved the installation of the e-channels (TAPCO vigorously denies it ever 

approved such, and the parties dispute this issue), the fact is TAPCO never used 

Floyd’s e-channels, and there is no evidence in the record to the contrary. 

R.E.122.   

Further, assuming solely for the sake of argument that TAPCO had in fact 

approved and agreed to “install the e-channel component” of Floyd’s program in 

late 2007, the Contract plainly provides that Floyd need not be paid in such as case, 

as the approval came outside of 24 months from the initial engagement, which was 

                                                 
11 Brief for Appellant at 16. 
12 Brief for Appellant at 17. 
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completed no later than August 31, 2004. 13  R.E.121, 128.  Importantly, Floyd has 

never contended or provided any evidence to the effect that the “initial 

engagement” was completed no later than August 31, 2004.  See R.E.85-102. 

Floyd tries to make much of the notion that TAPCO did not deny updating 

its core processing software while alleging that TAPCO did not deny that it “did 

implement an e-channel component of its overdraft privilege program around the 

end of 2007.” 14  The reality is TAPCO has repeatedly denied it ever used Floyd’s 

e-channels.  The fact is TAPCO submitted evidence to the district court to the 

effect that “other than the ODP, TAPCO did not approve or implement any 

recommendation made by [Floyd] within 24 months of the parties’ initial 

engagement, which terminated no later than August 31, 2006.”  R.E.122.  As such, 

the district court did not err by determining TAPCO is not liable to Floyd for the 

“installation of the e-channel component” of Floyd’s program.   

Floyd argues “TAPCO’s 36-month obligation to pay to JMFA a contingent 

share of profits generated from the e-channel component [of Floyd’s claim] sprung 

into effect” after TAPCO updated its core processors and “was finally able to 

implement JMFA’s recommendation as to the e-channel component of the 

Overdraft Privilege program[.]” 15  But this argument fails because Floyd failed to 

introduce “significant and probative” evidence that TAPCO implemented any e-
                                                 
13 Brief for Appellant at 17. 
14 Brief for Appellant at 17. 
15 Brief for Appellant at 18. 
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channels and because even if it had done so, this implementation of the echannels 

came after 24 months of the parties’ initial engagement, which was August 31, 

2006 at the very latest.  Hence, the Contract did not require TAPCO to pay for 

them. 

TAPCO provided the district court with ample evidence that other than 

TAPCO’s use of the ODP, TAPCO never used or approved the use of Floyd’s e-

channels, nor did TAPCO approve or implement any recommendation made by 

Floyd prior to or after December 31, 2007.  Thus, TAPCO provided the district 

court with ample evidence that other than TAPCO’s use of the ODP, TAPCO did 

not approve or implement any recommendation made by Floyd within 24 months 

of the parties’ initial engagement, which terminated no later than August 31, 2006.  

R.E.122.   

The reality is Floyd never provided to the district court any evidence 

reflecting that TAPCO used anything other than Floyd’s ODP during the term of 

the Contract.  Floyd also failed to produce evidence to the effect that TAPCO 

approved the use of or used any of Floyd’s products or recommendations after the 

Contract terminated on December 31, 2007, let alone the “significant and probative 

evidence” that is required to defeat a motion for summary judgment in the Ninth 

Circuit under  Intel Corp. v. Hartford Accident & Indem. Co., 952 F.2d 1551, 1558 

(9th Cir. 1991).  Accordingly, the district court correctly dismissed Floyd’s claims 
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on summary judgment. 

C. The District Court Did Not Err By Dismissing Floyd’s Claim For 
An Accounting. 

 
The district court properly dismissed Floyd’s claim for an accounting, and 

the fact is this claim cannot properly be reinstated even if this Court reverses the 

district court’s entry of summary judgment as to this claim.   

Floyd never had a viable claim for an accounting.  The requisites for a cause 

of action for an accounting are (1) a fiduciary relation existed between the parties, 

or that the account is so complicated that it cannot be conveniently taken in an 

action at law; and (2) the plaintiff has demanded an accounting from the defendant 

and the defendant has refused to render it.  State v. Taylor, 362 P.2d 247 (Wash. 

1961) (quoting Seattle Nat’l Bank v. Sch. Dist. No. 40, 55 P. 317 (Wash. 1898)); 

Corbin v. Madison, 529 P.2d 1145 (Wash. App. Ct. 1974).   

Floyd and TAPCO never had a fiduciary relationship.  Moreover, the subject 

“account” (i.e., the Contract) is not so complicated that it cannot be conveniently 

taken in an action at law.  As such, the first prerequisite for an accounting was 

never met.   

Similarly, Floyd never satisfied the second prerequisite for an accounting 

because Floyd never demanded such a thing from TAPCO prior to its initiation of 

this lawsuit.  A demand for an accounting is a necessary prerequisite prior to the 

commencement of a lawsuit for an accounting.  Taylor, 362 P.2d 247 (noting 
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Attorney General’s letters to trustees of charitable trust requesting, as to trust, 

information to be rendered in form excessively burdensome to trustees was not 

reasonable and proper request for an accounting).   

Here, the first that TAPCO ever heard of Floyd’s professed desire for an 

accounting came when TAPCO was served with Floyd’s Complaint filed in this 

case, which is the second lawsuit that Floyd has filed against TAPCO.  This claim 

for an accounting also came after Floyd conducted numerous on site audits of 

TAPCO’s records during the term of the Contract.  The fact is that Floyd’s claim 

for an accounting was premature, and Floyd was never able to properly assert such 

a claim in this action because it failed to demand an accounting from TAPCO 

before filing suit.   

In addition, even if Floyd had been entitled to an accounting, and even if 

Floyd had made a proper demand for one prior to filing suit, this claim would 

nevertheless be barred because the statute of limitations ran on this claim long ago.   

A cause of action for an accounting is not specifically mentioned in 

Washington’s statutes of limitations.  However, RCW 4.16.130, entitled Action for 

relief not otherwise provided for, provides “[a]n action for relief not hereinbefore 

provided for, shall be commenced within two years after the cause of action shall 

have accrued.”  

If Floyd had a cause of action for an accounting, said cause of action accrued 
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on January 1, 2008, the day after the Contract terminated.  Thus, even if Floyd 

previously had a claim for an accounting, such claim is now barred by RCW 

4.16.130 because Floyd first asserted this claim when it filed this action, some 

three (3) years after the claim accrued and well after the statute of limitations on 

this claim expired.   

D. The District Court Properly Dismissed Floyd’s Claim For Breach 
Of The Implied Covenant Of Good Faith And Fair Dealing. 

 
As for Floyd’s claim for breach of the implied covenant of good faith and 

fair dealing, as seen from the following, the district court properly disposed of this 

claim on summary judgment.   

The implied covenant of good faith and fair dealing cannot override an 

express contract provision in the absence of unconscionability or illegality.  E.g., 

Willis v. Champlain Cable Corporation, 748 P.2d 621 (Wash. 1988) (en banc).  No 

obligation can be implied which would be inconsistent with other terms of the 

contractual relationship.  Id. at 626.  Courts must give effect to unambiguous 

contract terms to promote stability, certainty, and fairness in contract enforcement.  

Id.   

 In a case similar to this, the Ninth Circuit Court of Appeals was presented 

with a terminable at will employment contract that included a schedule to 

determine the amount of commissions payable on orders accepted before 

termination of the contract but delivered thereafter.  Balzer/Wolf Assocs., Inc. v. 
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Parlex Corp., 753 F.2d 771 (9th Cir. 1985).  A sales representative charged that 

orders placed after termination resulted from its sales efforts, and that the 

manufacturer terminated the agreement to avoid paying commissions on orders 

placed after termination.  Id.  Although the representative was not entitled to any 

further commissions under the express terms of the agreement, it filed suit against 

the manufacturer for breach of the implied covenant of good faith and fair dealing.  

See id.   

The trial court dismissed the representative’s claims on summary judgment, 

and the Ninth Circuit Court of Appeals affirmed.  The Ninth Circuit reasoned that 

the implied covenant of good faith and fair dealing could not override an express 

contract provision stating the manner in which commissions would be paid on 

orders accepted before termination.  The Balzer/Wolff court further reasoned that 

enforcing the parties’ bargain as struck ensured the implementation of the balance 

of advantages and disadvantages struck by each party in the bargain they reached.  

Id.     

 The district court recognized that Floyd’s claim for breach of the implied 

covenant of good faith and fair dealing cannot override the express provisions of 

the Contract because there is no unconscionability or illegality here.  See, e.g., 

Willis, 748 P.2d 621.  Further, providing Floyd with an avenue to recover based on 

this legal theory would not be viable because it would have the effect of implying 
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an obligation that would be inconsistent with other terms of the parties’ contractual 

relationship as embodied in the Contract.  See id. at 626.  The district court was 

therefore right to dismiss this claim on summary judgment. 

E. Floyd’s Quantum Meruit Claim Also Fails As A Matter Of Law. 
 
The district court recognized Floyd’s quantum meruit claim is also fatally 

infirm.  In Washington, a party to a valid express contract is bound by the 

provisions of that contract, and they may not disregard the same and bring an 

action for quantum meruit relating to the same matter in contravention of the 

express contract.  U.S. for Use and Benefit of Walton Technology, Inc. v. Weststar 

Engineering, Inc., 290 F.3d 1199, 1204 (9th Cir. 2002) (affirming trial court’s 

dismissal of unjust enrichment claim on summary judgment based on Washington 

law); see also Chandler v. Wash. Toll Bridge Auth., 137 P.2d 97 (Wash. 1943) 

(affirming trial court’s order sustaining defendant’s demurrer that dismissed the 

case).       

 Floyd’s quantum meruit claim falls short of the mark because it arises from 

the valid, express Contract; for it is abundantly clear from the record that this claim 

is “relating to the same matter in contravention of the express [C]ontract.”  

Accordingly, this claim fails as a matter of law under Weststar Engineering and 

Chandler.   
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F. The District Court Did Not Abuse Its Discretion By Denying 
Floyd’s Motion To Alter Or Amend Judgment Or, In The 
Alternative, Motion For Reconsideration. 

 
The denial of a motion to alter or amend a judgment is reviewed for abuse of 

discretion.  Duarte v. Bardales, 526 F.3d 563 (9th Cir. 2008).  A district court 

abuses its discretion only if the district court applied an incorrect legal rule in view 

of the relief requested or made a factual finding that was “illogical, implausible, or 

without support in inferences that may be drawn from the record.”  Bilyeu v. 

Morgan Stanley Long Term Disability Plan, 683 F.3d 1083 (9th Cir. 2012). 

The district court did not abuse its discretion when it denied Floyd’s motion 

to alter or amend judgment or, in the alternative, motion for reconsideration.  The 

reality is Floyd failed to present new facts or legal authority in support of its 

motion which could not have been brought to the court’s attention earlier with 

reasonable diligence, and Floyd also failed to address why it did not accept 

TAPCO’s invitation to inspect its computer system in order to prove that TAPCO 

did or did not use Floyd’s programs after the parties’ contract terminated.   

IX. CONCLUSION 

Based on the foregoing, this Court should affirm the district court’s grant of 

summary judgment on Floyd’s claims on the grounds that Floyd failed to produce 

significant and probative evidence in support of its charges.  The entry of summary 

judgment may also be affirmed on the grounds that the Contract is completely 
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integrated or, if nothing else, partially integrated as to its term and payment 

requirements, and that Floyd is therefore barred from submitting any extrinsic  

evidence to the contrary.   

RESPECTFULLY SUBMITTED this 27th day of August, 2012. 
 

EISENHOWER CARLSON PLLC 
 
 
By: /s/ Alexander S. Kleinberg  
       Alexander S. Kleinberg 
       Attorney for Appellee/Cross-Appellant 
       TAPCO Credit Union 
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X. STATEMENT OF RELATED CASES 
 
In accordance with Ninth Circuit Rule 28-2.6, appellee/cross-appellant 

TAPCO Credit Union certifies it is not aware of the existence of any related 

cases. 

Dated this 27th day of August, 2012. 
 
 
      /s/ Alexander S. Kleinberg    
      Alexander S. Kleinberg 
      Attorney for Appellee/Cross-Appellant  
       TAPCO Credit Union 
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CERTIFICATE OF COMPLIANCE PURSUANT TO FED. R. APP. P. 
32(a)(7)(B)  

 
 The undersigned certifies that pursuant to Fed. R. App. P. 32(a)(7)(B), the 

attached Appellee’s Principal and Response Brief complies with the type-volume 

limitation, and the attached Brief is proportionately spaced, has a typeface of 14 

points, and contains 10,146 words. 

 Dated this 27th day of August, 2012. 
 
 
      /s/ Alexander S. Kleinberg    
      Alexander S. Kleinberg 
      Attorney for Appellee/Cross-Appellant  
       TAPCO Credit Union 
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participants in the case (as listed below) are registered CM/ECF users and that 

service will be accomplished by the appellate CM/ECF system.   

 
Howard J. Bashman, Esq. 
2300 Computer Avenue 
Suite G-22 
Willow Grove, PA  19090 
Phone: (215) 830-1458 
Email: hjb@hjbashman.com 
 
Larry L. Whyte, Esq. 
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      /s/ Alexander S. Kleinberg    
      Alexander S. Kleinberg 
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       TAPCO Credit Union 
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